NO.  ______________
________________________

][
IN THE DISTRICT COURT







][

VS.





][
_______ JUDICIAL DISTRICT







][

___________________________

][
______________ COUNTY, TEXAS

DEFENDANT’S RESPONSE TO PLAINTIFF’S “MOTION FOR DISCOVERY AND INSPECTION, EXAMINATION OF EVIDENCE”
TO THE HONORABLE JUDGE OF SAID COURT:

Now comes Daniel Ducote, attorney for the Defendant [______] in the 

above-styled and numbered cause and moves the Honorable Court to deny the 
Defendants motion for discovery of ______________________, or in the alternative 

except from the scope of such Motion and all certain telephone records which 

pertain to Crime Stoppers communications for the following reasons:

1. Evidence of a communication between a person submitting a report of a criminal act to the Texas Crime Stoppers Council or a Crime Stoppers organization and the person who accepted the report on behalf of the Council or a local Crime Stoppers organization is not admissible in a court or administrative proceeding according to the express language of Section 414.008 of the Texas Government Code.

2. Defendant is a person who accepted the report on behalf of the Council and/or a Crime Stoppers organization, and the reports are commonly forwarded or sent to Defendant’s cellular telephone for instant access in order to assist Crime Stoppers law enforcement coordinators and law enforcement agencies with crime-solving information.
3. Plaintiff has not asserted or shown that its request falls within any civil exception found in Section 414.008(b)(2) of the Texas Government Code.
4. To divulge the content of such a communication in a manner not authorized by law would be a Class A misdemeanor under Section 414.009 of the Texas Government Code.

5. The Plaintiff has failed to allege that it has any statutory or constitutional right which overcomes the above-cited Texas statutes which protect such communications from disclosure in a criminal matter, much less in the current civil cause now pending before the Honorable Court.
6. The attempt to subpoena the records of Defendant, to the extent the records include communications received by Defendant on behalf of a Crime Stoppers program, is overly broad and is not allowed under law.
7. To allow the Plaintiff to subpoena the records of Crime Stoppers in the manner attempted would be tantamount to allowing the Plaintiff to ignore the statutory and case law which exists in the State of Texas pertaining to Crime Stoppers records.
8. The Circuit Courts of the United States have repeatedly and consistently protected the records of various Crime Stoppers organizations from compelled disclosure to defendants, as indicated by their decisions.  See United States v. Zamora, 784 F.2d. 1025 (10th Cir. 1986); United States v. Domina, 784 F.2d 1361 (9th Cir. 1986); United States v. Debango, 780 F.2d 81 (D.C. Cir. 1986); United States v. Klein, 850 F.2d 404 (8th Cir. 1988), etc.

9. The appellate courts of numerous other states have also repeatedly and consistently protected the records of various Crime Stoppers programs from compelled disclosure to defendants as is indicated by their decisions.  See:  State v. Babella, 772 P.2d 875 (Mont. 1989); State v. Pink, 696 P.2d 358 (Kan. 1985); Ballentine v. State, 707 P.2d 922 (Alaska App. 1985); Hinson v. State, 595 So.2d 301 (Fla. App. 1992); Faulkner v. State, 534 A.2d 1380 (Spec. App. Md. 1987); People v. Callen, 194 Cal. App.3d 558 (1987); Seltzer v. State, 489 N.E.2d 939 (Ind. 1986); State v. Gibson, 505 So.2d 237 (La. App. 1987); State v. Hopper, 695 S.W.2d 530 (Tenn. Cr. App. 1985); etc.

10. To fail to deny Plaintiff’s attempt to obtain from Defendant ALL telephone communications of Defendant would allow a violation of Texas statutes protecting communications to Crime Stoppers or its agents and  would be to violate the trust of all good citizens who have chosen the Crime Stoppers organization as a vehicle for being able to safely and efficiently communicate and report criminal acts anonymously without exposing themselves to dangerous retaliation, and would have a chilling effect on the Crime Stoppers program which is one of the few successful citizen’s programs that gives hope to law-abiding citizens that there is a possibility of winning the war against crime in our homes, schools, businesses, and communities.


WHEREFORE, above premises considered, it is hereby requested that the
 telephone records of Defendant, to the extent that they are communications 

received by Defendant upon behalf of Crime Stoppers, be in all things DENIED. 

Respectfully requested,

________________________

[ATTORNEY’S BLOCK]
CERTIFICATE OF SERVICE

The undersigned certifies by signature below that a copy of the foregoing Motion was served upon all attorneys of record in this cause, on the _____ day of July, 20013, by:



[   ]   Telecopier



[   ]   United States Mail



[   ]   Certified Mail, Return Receipt Requested

                        [   ]   Private Mail Carrier



[   ]   Hand-Delivery







_____________________________
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