UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION
UNITED STATES OF AMERICA 
  ][

 V.                             ][
Case No. EP-10-CR-1096-PRM
 VICTOR MANUEL VIEYRA-SEGOVIA   ][

MOTION TO QUASH SUBPOENA DUCES TECUM  AND BRIEF
NOW COMES the United States of America, through undersigned 

counsel, and hereby moves this court for an order quashing the Subpoena Duces Tecum To Testify Before the Honorable Court and to Produce Documents, on the grounds that compliance with said subpoena would be unduly burdensome and an unwarranted exception to the well-recognized “informer’s privilege”.  The United States of America has standing to file this Motion because it has an undeniable interest in the entire criminal proceeding in which the subpoena duces tecum is a subpart.
I.
The subpoena dated the ____ day of August, 2010, was served on
“Crime Stoppers” or “Crime Stoppers of El Paso” in care of the El Paso Police Department, as Custodian of Records.  The said 
Subpoena required an appearance and delivery of records “immediately”.
II.
The subpoena directs “Crime Stoppers c/o El Paso Police 

Department, Custodian of Records” to produce, “Any and all records and information within your possession, custody and control, and permit examination of [sic] any copying or reproduction, in any manner, whether mechanical, photographic or otherwise pertaining to Victor Manuel Vieyra-Segovia (DPB:  05/11/62) and vehicle:  
993 Ford Aerostar, TX plates:  S31FBF, VIN:  1FTCA14U9PZB46724, including but not limited to:  Reports regarding reward status, dates and times of tips from 03/20/10 to 03/26/10.”
    III.
Crime Stoppers of El Paso, Inc., is a non-profit Texas corporation inn existence since October 25, 1978 (see Texas Secretary of State file number 45143001), which has been recognized by the United States Treasury Department’s Internal Revenue Service as a 501 (c) (3) charity.  The charity raises funds, offers rewards, and pays rewards to anonymous informants who provide information which is forwarded to law enforcement agencies for independent investigation and corroboration.   Crime Stoppers of El Paso, Inc. has been “certified” as a legitimate Crime Stoppers organization by the Texas Crime Stoppers Council within the Criminal Justice Division of the Office of the Governor of the State of Texas.  In order to be so certified, it must operate its Crime Stoppers program in a manner which does not involve the taking of a tipster’s name or identification. In view of such use of anonymous informants, Crime Stoppers of El Paso, Inc., as a 501 (c) (3) organization, has been exempted from otherwise being required to file 1099-Misc Income forms with the Internal Revenue Service since December 31, 1987 (see Department of the Treasury, Internal Revenue Service, Regulations, Section 1.6041-3(l)).
IV.
Crime Stoppers of El Paso, Inc. does not have any way of knowing with any certainty at all the “gender” of the persons who communicate information to Crime Stoppers of El Paso, Inc. as there are no face-to-face or in-person meetings with the informant, and tips are recorded in a gender-neutral manner.  To guess the “gender” of a person who contacts Crime Stoppers would require speculation which has no certainty.  Crime Stoppers of El Paso, Inc. assigns a code or code number as the only “identifier” of one who communicates information to Crime Stoppers.  Crime Stoppers of El Paso, Inc. operates under the assumption that it has no legal duty to request, accept, or seek names or identifying information regarding a person who communicates with Crime Stoppers.  See People v. Callen, 194 Cal.App.3d 558, 239 Cal.Rpt. 584 (Cal.App. 1987), where it was found that no such duty existed.  Nor does Crime Stoppers of El Paso,  Inc., a non-profit charity, have the capability or funds to engage in “seek and identify” efforts.
V.
Crime Stoppers of El Paso, Inc. operates under the concept that there is an “informer’s privilege” as recognized by the United States Supreme Court in McCray v. Illinois, 386 U.S. 300 (1967).   While the said privilege is not “absolute”, there has been no showing of an exception in this case which would justify the full production of the records of Crime Stoppers of El Paso, Inc.

VI.

Crime Stoppers of El Paso, Inc. operates within the State of Texas and, as a certified Crime Stoppers organization, is compelled to adhere to the laws of the State of Texas, including Section 414.009 of the Texas Government Code, which makes it a Class A misdemeanor if a person “intentionally or knowingly divulges to a person not employed by a law enforcement agency the content of a report of a criminal act or the identity of the person who made the report without the consent of the person who made the report.”  Thus, an undue burden, to-wit:  exposure to criminal prosecution, is being placed upon Crime Stoppers of El Paso, Inc. if the instant subpoena duces tecum is not quashed or limited in scope.
VII.
Federal Rules of Evidence, Rule 501, the General Rule regarding “privileges”, states in part:  “Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of common law as they may be interpreted by the courts of the United States in light of reason and experience.”  [Provision relating to civil actions not included in above quotation].   
VIII.

In light of the “reason” for protecting those who communicate crime-solving information to Crime Stoppers, and the “experience” of the chilling effect that disclosure of information which could identify otherwise “anonymous” informants (not to be confused with “confidential” informants) has led to numerous State and federal courts having ruled that the records of Crime Stoppers will either not be compelled to be produced or, in the alternative, would only be released in a redacted form following an in camera review.   

IX.

As an example of the federal courts’ view of the Crime Stoppers program and the significance of protecting its records from unwarranted disclosure, see United States v. Zamora, 784 F.2d 1025 (10th Cir. 1986).   The appellate courts of numerous States have repeatedly and consistently protected the records of various Crime Stoppers organizations from compelled disclosure.  Among the more illustrative cases, see:  State v. Pink, 696 P.2d 358 (Kan. 1985); Ballentine v. State, 707 P.2d 922 (Alaska App. 1985); Seltzer v. State, 489 N.E.2d 939 (Ind. 1986); State v. Hopper, 695 S.W.2d 530 (Tenn. Cr. App. 1985); State v. Babella, 772 P.2d 875 (Mont. 1989).
X. 

To the extent to which the requested materials do not fall under the privileges and protections set forth above, the requested production would be “unreasonable or oppressive”, as contemplated by Fed. R. Crim. P. 17(c).  This is so for several reasons.  First, the global nature of the request makes it clear that this subpoena duces tecum is just an impermissible attempt to use the subpoena power as a discovery tool.   See United States v. Brooks, 966 F.2d 1500 (D.C. Cir. 1992) (subpoena duces tecum properly quashed where defendant improperly trying to use subpoena as discovery tool); United States v. Marcello, 423 F.2d 993 (5th Cir. 1970) (same).

Furthermore, Crime Stoppers of El Paso, Inc. is not a party to the litigation/prosecution, and it would work an extreme hardship on Crime Stoppers of El Paso, Inc. for it to be required to expend the time to prune from its voluminous files and cull out even those records which are not subject to the privileges and protections enumerated above.  
XI.

If the Honorable Court does not wish to rule on the motion at this time, wishes to further investigate this issue, or the Honorable Court denies this motion, the United States of America requests that the Honorable Court view the records requested by defendant in camera.  If the defendant believes that exculpatory evidence may be contained in the records of Crime Stoppers of El Paso, Inc., then the United States of America requests that the Honorable Court consider the following issues during the in camera viewing:

A. Whether the information contained in the requested records is exculpatory.
B. Whether the records, if exculpatory, can be redacted so as to not disclose the identity of the informant or information which could lead to the disclosure of the identity of the person who communicated information to Crime Stoppers of El Paso, Inc.
WHEREFORE, premises considered, the United States of America 
prays that this Motion be in all things granted and that the Court
quash the Subpoena to Testify and produce documents, and, in the alternative, that the scope of the subpoena be narrowed and an in camera proceeding be used in an effort to inspect the materials produced under subpoena to determine whether the materials contain any evidence that is exculpatory to the defendant or information which is constitutionally necessary for the defendant to receive a fair trial (and that any documents allowed by the Honorable Court to be delivered to the defendant’s attorney be redacted so that it does not disclose the identity of the person who was the source of the information, unless the federal constitution requires such disclosure of that person’s identity).
Respectfully submitted,
JOHN E. MURPHY

United States Attorney Western District of Texas State Bar of TX #14701500  601 NW Loop 410, Suite 600  San Antonio, TX 78216-5512  (210) 384-7400
BY:

DONNA S. MILLER

____________________________________
Asst. United States Attorney 
Western District of Texas State Bar of TX #14070400
700 E. San Antonio, Suite 200
El Paso, TX  79901-7020
(915) 534-6884
CERTIFICATE OF CONFERENCE
I hereby certify that I, Donna S. Miller, attorney for defendant, was unable to confer with __________ , the Assistant Federal Public Defender assigned to this matter.
CERTIFICATE OF SERVICE
I, Donna S. Miller, hereby certify that on this the 
 ___ day of September, 2010, a copy of the foregoing motion was hand delivered to the Office of the Federal Public Defender, El Paso Division, 700 E. San Antonio, Suite 401, El Paso, Texas 79901.
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION
UNITED STATES OF AMERICA        §
§
V.
§   CAUSE _
§VICTOR MANUEL VIEYRA-SEGOVIA  
ORDER
Considering the Motion of the United States of America to 
Quash Subpoena Duces   Tecum,
IT IS ORDERED that said Motion be, and hereby is, GRANTED. CRIME STOPPERS is hereby EXCUSED from producing documents or appearing to testify before the Court.
EL PASO, TEXAS, this 
 day of September, 2010.
UNITED STATES DISTRICT JUDGE
