Limiting Legal Liability of an Association’s Endorsements
Tax Liability—establishing royalty income from endorsements 
· For tax-exempt associations, unrelated business income (UBI) is generally taxable unless the income falls under an exclusion.

· Royalty income is excluded from UBI and is tax-exempt. 

· The Internal Revenue Service (IRS) defines a royalty as any payment received in consideration for the use of valuable intangible property right (association’s name, logo, etc.), whether or not payment is based on the use made of the intangible property. 

· Payments for the use (even exclusive use) of trademarks, trade names, service marks, copyrights, photographs, facsimile signatures, and member’s names are ordinarily considered royalties and are tax-free. 

· Payments for services by the association, such as marketing, provided in connection with the granting of an endorsement are not considered royalties and are included in taxable UBI. 

· Whether royalty income from an association’s endorsement of a vendor’s product or service will constitute UBI depends on the association’s role in the contractual relationship. 

· The association’s role should be clearly outlined in a “Royalty Agreement” or “Licensing Agreement” and all payments to be earned by the association should be referred to as “royalties.” 

· The association’s role in an endorsement should be limited to the licensing of intangible property (association’s name, logo, membership mailing list, etc.) to the vendor and exercising quality control over its use. 

· The royalty agreement should specifically state that the association maintains the right to exercise quality control over the use of its intangible property and can review and approve in advance all uses of the intangible property. 

· All marketing and administration of the product or service should be conducted and paid for, at fair market prices, by the vendor, an unrelated third party, or the association’s taxable subsidiary. 
· If administrative and/or marketing services must be provided by the association directly, then, separate, independent, and unrelated contracts should be created to provide for the licensing of the intangible property in one, and the administrative and/or marketing services in the other. The two contracts will keep the tax-free stream of income separate from the taxable stream of income. 
· If calculating payment based on percentage of sales, use gross income as a measurement rather than percentage of net profits, because net profits indicates a joint venture or partnership and will turn tax-free royalty into taxable UBI. 

· The royalty agreement should explicitly state that it is not intended to create a “joint venture” or “partnership.” 

· The royalty agreement should explicitly state that it is an independent contract that is not related to any other agreement or obligation of the association. 

· The association should not provide a hyperlink to the vendor’s website from its own website as it is currently unclear how the IRS will treat this type of relationship. 

· The endorsed product or service should always be referred to as the vendor’s product or service. 
Tort Liability—maintaining a good faith endorsement of vendor products or services

· Absent some significant involvement or control, assumption of responsibility, or clear negligence by the association, the association is not likely to be held liable in tort actions for its good faith endorsement of vendor products or services. 

· To prevent tort liability, the association should exercise due diligence in selecting vendors and executing endorsements. 

· The association should use a disclaimer to clearly and accurately explain the association’s limited role with respect to particular products or services. 

· The association should maintain professional liability insurance in amounts adequate to cover potential liability stemming from its endorsement of products or services.

· The association should minimize involvement in, or control of, the endorsed products or services. Any involvement should be limited to “quality control.”

· The association should clearly indicate its limited role in the endorsement by entering into a written contract that details the association’s involvement.  

