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U.S. COURT OF APPEALS, FIRST CIRCUIT

U.S. v. VAN HORN, 277 F.3d 48 (1st Cir. 2002)

We recite the evidence in the light most favorable to the verdict. See United States v. Escobar de Jesus, 187 F.3d 148, 157 (1st Cir. 1999). As part of a cooperation agreement with the police department of Manchester, New Hampshire, Richard Moore began assisting law enforcement officers in September 1998 in a number of criminal investigations involving the illegal distribution of crack cocaine, firearms and explosives. The Manchester Crime> <Line paid Moore for information on various criminal transactions and individuals, including Van Horn. Moore advised Manchester Police Detective Kevin Barry that he had reason to believe that Van Horn would commit a burglary at an explosives storage depot in Bow, New Hampshire.

Accordingly, we find no error under Fed.R.Evid. 404(b). The evidence was not offered for any purpose that is impermissible under that rule and was relevant to show Van Horn's predisposition to commit the crime alleged in the present case. Nor do we see any error in the trial court's determination pursuant to Rule 403 that the probative value of that evidence was not substantially outweighed by the danger of unfair prejudice. The evidence was not unduly inflammatory. Moreover, the district court minimized any risk of unfair prejudice by carefully circumscribing with a limiting instruction the jury's use of the evidence of Van Horn's prior misconduct. Nothing in the record remotely suggests a "basis to suppose that the jurors disregarded the trial judge's [limiting instruction] and departed on a frolic of their own." United States v. Pierro, 32 F.3d 611, 616 (1st Cir. 1994).

Van Horn was forewarned that if he chose to assert an entrapment defense, the details of the 1993 burglary would become admissible. Because we find no error in the district court's ruling, Van Horn must now accept the consequences of his decision.

AFFIRMED.
Forewarned that if chose to assert an entrapment defense,

the details of the 1993 burglary would become admissible
U.S COURT OF APPEALS, SECOND CIRCUIT

No cases found

U.S. COURT OF APPEALS, THIRD CIRCUIT

No cases found

U.S. COURT OF APPEALS, FOURTH CIRCUIT

U.S. v. CARR, 01-4820 (4th Cir. 2002)

In the early morning hours of February 1, 2001, someone set fire to a four-unit brick apartment building at 730 South Beaumont Avenue in Burlington, North Carolina. The fire was set in Apartment 2, a first-floor apartment that was vacant at the time. Firefighters and an arson expert said that the nature and severity of the damage indicated that a flammable liquid had been used to start the fire. The building's three tenants were asleep in their respective apartments when the fire was started. Two of the tenants made it out of the building. The third, Ernest Smithey, Jr., did not. Firefighters discovered Smithey's body on the floor of his second-level apartment. The cause of death was carbon monoxide poisoning from the fire.

About two weeks later, Torrie Rudd, an acquaintance of defendant Carr, came to the police after learning that the Burlington Crimestoppers were offering a reward for information about the identity of the arsonist. Rudd told police that on the day of the fire she talked with Carr at his brother's house. She asked Carr whether he had set the fire and whether he knew that people were inside the apartment building at the time. Carr replied that he "didn't think it would burn like that and he didn't know if anybody was in the [building]." Rudd later wore a wire and recorded conversations with Carr in which Carr made self-incriminating statements, including a boast that his girlfriend would provide a false alibi. When the police interviewed Carr on March 5, 2001, he made oral and written statements, essentially claiming that if he was the cause of the fire, it was an accident. Specifically, Carr claimed that he had gone into an empty apartment and a fire erupted when he tried to light the gas heater. Carr said he beat the fire out with his shirt, urinated on the heater, and left the building. These statements were completely contradicted by the government's evidence, including the evidence about the nature of the fire.

In sum, we affirm Carr's conviction because the indictment's defect, the failure to allege that the building was damaged or destroyed by fire, did not seriously affect the fairness, integrity, or public reputation of the proceedings in this case. We vacate Carr's sentence and remand for the district court to determine whether Carr knowingly caused the death or recklessly caused it. If Carr acted with a reckless (but not knowing) state of mind, then a downward departure may be warranted under application note 1 to Guideline § 2A1.1.

AFFIRMED IN PART, VACATED IN PART, AND REMANDED
Tipster wore a wire after tipping police
Indictment defect did not seriously affect case
U.S. v. JEFFUS, 22 F.3d 554 (4th Cir. 1994)

[2] Edward Dane Jeffus pled guilty to drug charges, reserving for appellate review his motions to suppress incriminating evidence seized in four separate searches. See Fed. R.Crim.Proc. 11(a)(2). The first search, from which the government obtained cocaine, drug paraphernalia, and a firearm, took place in August 1991 during a traffic stop on Interstate 95 in Florida after a trained dog sniffed the outside of Jeffus' vehicle and alerted positive for the presence of drugs. The second search, of a motel room in Winston-Salem, North Carolina, took place several months later. It was conducted pursuant to a warrant and yielded evidence of Jeffus' presence there and cocaine residue. The third search was of Jeffus' person incident to his arrest on the same day that the motel room was searched, and a significant quantity of cocaine was found as a result. And the final search, which was of Jeffus' jail cell pursuant to a warrant while he was being detained pending trial, produced incriminating letters between Jeffus and co-conspirators. Although each of these searches presents different Fourth Amendment issues, we affirm the district court's ruling that none of them violated Jeffus' Fourth Amendment rights.

[11] Approximately six months later, in early February 1992, Detective David Lamp of the Winston-Salem, North Carolina, Police Department received anonymous information through a "crimestopper>" telephone call that three persons, named Dale, Irene, and Dawn Kennedy, were distributing drugs transported from Florida out of Room 215 at the Travel Host Motel in Winston-Salem. A few days later, Detective Lamb learned from a confidential informant that Dawn Kennedy and Irene Harry were in Room 216 (not Room 215), waiting for Dane Jeffus to bring a shipment of cocaine from Florida. The informant indicated that cocaine distribution from room 216 was occurring at a rate of approximately one pound to one kilogram every two weeks. The informant also advised that the cocaine was being distributed locally from a blue Geo Prism and a Burgundy Pontiac. According to Detective Lamb, the confidential informant had previously provided information that was found to be "truthful and reliable" and which led to arrests for drug violations.

[12] After Detective Lamb received this information, the checked with the management of Travel Host Motel and found that Room 216 was registered to Irene Harry. He also searched an abandoned trash bag in front of Room 216 and discovered discarded mail addressed to Jeffus, a key tag for a 1979 Pontiac Firebird with a price of $1895 written on it, and a plastic baggie corner and straw with cocaine residue. On the basis of the <crimestopper tip, the information from the informant, and Detective Lamb's own search of the abandoned trash, Detective Lamb obtained a search warrant and, pursuant to the warrant, searched room 216, where he discovered further evidence of Jeffus' prior presence and cocaine residue.

[22] We have held that "with the person's loss of liberty upon arrest comes the loss of at least some, if not all, rights to personal privacy otherwise protected by the Fourth Amendment," including a right of privacy from routine searches of the person's jail cell. Jones v. Murray, 962 F.2d 302, 306 (4th Cir.), cert. denied, ___ U.S. ___, 113 S.Ct. 472, 121 L.Ed.2d 378 (1992); cf. United States v. McKinnon, 985 F.2d 525, 527 (11th Cir.) (holding that a person lawfully attested had no expectation of privacy in the back seat of a police car, analogizing the back seat to a jail cell), cert. denied, ___ U.S. ___, 114 S.Ct. 1861, 1873, 60 L.Ed.2d 447 (1979). Accordingly, we conclude that the district court's rationale was amply supported.

[23] For the reasons given, we affirm the judgment of the district court.

[24] AFFIRMED.

No violation of Fourth Amendment Rights
Search Warrant obtained after tip and search of trash
SHOCKLEY v. CITY OF NEWPORT NEWS, 997 F.2d 18 (4th Cir. 1993)

[54] The Media Relations Sergeants, however, do not satisfy the short test for administrative employment. These officers spent half their time on the "crime> <line>," answering the phone, taking tips, and passing them on the right department. The remainder of their time was spent on various responsibilities including screening calls to the Chief of Police, responding to impromptu questions by the press, determining what information should be released to the press regarding ongoing investigations, and developing an ongoing news broadcast called "Crime of the Week."

[55] Under the regulations, these are not administrative duties. The sergeants' work on the "<crime> <line" was production work, not work related to the administrative operations of the police department. See 29 C.F.R. § 541.205(a); Bratt v. County of Los Angeles. 912 F.2d 1066, 1070 (9th Cir. 1990) (activities must be directly related to "the running of a business and not merely the day-to-day carrying out of its affairs"), cert. denied, 498 U.S. 1086, 111 S.Ct. 962, 112 L.Ed.2d 1049 (1991). The work with the media generally lacked the discretion necessary under the regulations. In screening the Chief of Police's calls, only pre-approved questions were asked, and only pre-approved answers were given. The information the sergeants released to the public was determined according to state law and highly detailed guidelines. The Sergeants had discretion in the preparation of the "Crime of the Week" broadcast, but nothing in the record indicates that preparing the broadcast was significant relative to their other duties. We find no basis in the record for concluding that the Media Relations Sergeants' primary duty consisted of work involving discretion and "directly related to management policies or general business operations" of the police department. 29 C.F.R. § 541.2(a)(1) & (e)(2). Accordingly, we reverse the district court's finding that the Media Relations Sergeants were exempt from FLSA overtime requirements.

[60]  Conclusion
[61] For the foregoing reasons, we affirm the district court's finding that the officers were not exempt from FLSA regulation and therefore were entitled to overtime pay prior to September 6, 1991. With the exception of the Media Relations Sergeants, the Patrol Lieutenants, and the Crime Analysis Sergeants, we affirm the court's finding that the Officers were exempt from regulation for the period following September 6, 1991. We remand for calculation of damages with regard to the Media Relations Sergeants and for further factual findings with regard to the Patrol Lieutenants and the Crime Analysis Sergeants.

[62] AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
Officers were not exempt from FLSA regulation
Officers entitled to overtime pay

U.S. COURT OF APPEALS, FIFTH CIRCUIT

U.S. v. TOMPKINS, 130 F.3d 117 (5th Cir. 1997)

[5] The evidence introduced at the suppression hearing revealed the following facts surrounding Tompkins' arrest. An anonymous informant, through a "Crimestoppers" hotline, informed law enforcement authorities that Tompkins had checked into a La Quinta Motel room and that he had a large quantity of methamphetamine with him at the time. According to the informant, Tompkins had transported the methamphetamine from California to Texas for distribution. The informant also indicated that Tompkins was accompanied by a woman, Kimberly Rendon, who might have been wanted by Bell County authorities. And the informant provided physical descriptions of both Tompkins and Rendon.

[24] III. CONCLUSION

[25] Under the totality of the circumstances surrounding Tompkins' consent to search his motel room, we can discern no clear error in the district court's conclusion that Tompkins' consent was voluntary. For the foregoing reasons, the judgement of the district court is, in all respects, AFFIRMED.

Consent to search was voluntary
U.S. v. COLEMAN, 78 F.3d 154 (5th Cir. 1996)

[7] Based on a Crimestoppers tip, the Federal Bureau of Investigation and local law enforcement officials began an investigation in Grapeland and questioned Cedrick and Coleman. After initially denying involvement, Coleman gave a recorded statement when he learned Cedrick was cooperating with the officers.  Coleman was placed under arrest and transported to Tyler, Texas, where he gave a second recorded statement after officers learned that his first statement had not been completely truthful.

[8] Coleman and Cedrick were charged by indictment with one count of carjacking in violation of the Anti-Car Theft Act of 1992, 18 U.S.C. § 2119, and two counts of using or carrying a firearm during a crime of violence in violation of 18 U.S.C. § 924(c)(1).  The brothers were tried separately.  Coleman was found guilty by a jury of all three counts. The district court sentenced him to a total term of imprisonment of 525 months. Coleman filed a timely notice appealing his conviction but not his sentence.

[29] We join the other circuit courts that have considered this issue in upholding the constitutionality of the carjacking statute in light of Lopez.  United States v. Bishop, 66 F.3d 569 (3rd Cir. 1995); United States v. Robinson, 62 F.3d 234 (8th Cir. 1995); United States v. Oliver, 60 F.3d 547 (9th Cir. 1995); United States v. Carolina, 61 F.3d 917, 1995 WL 422862 (10th Cir. 1995) (Unpublished Disposition); and United States v. Washington, 61 F.3d 904, 1995 WL 424419 (6th Cir. 1995) (Unpublished Disposition).  We are content with our pre-Lopez decision in United States v. Harris, 25 F.3d 1275 (5th Cir. 1994), where we upheld § 2119 and stated: "Because of the obvious effect that carjackings have on interstate commerce, we hold that the carjacking statute is a valid exercise of Congress's Commerce Clause powers."  Id. at 1280 (citing United States v. Johnson, 22 F.3d 106, 109 (6th Cir. 1994)).  See also United States v. Bell, 46 F.3d 442 (5th Cir. 1995).

III.

[30] For the reasons stated above, we find no merit in defendant's arguments and thus affirm the district court. 

Tip leads FBI and local police to suspect
Carjacking statute is a valid exercise of
Congress's Commerce Clause powers."
KOPYCINSKI v. SCOTT, 64 F.3d 223 (5th Cir. 1995)

[8] Before trial, the court required the State to disclose to the defense any prior convictions of, and any compensation received by, its witnesses.  The State failed to disclose that Balke had received a $1000 CrimeStoppers reward for giving information to the police about the crime.  Furthermore, the State failed to correct Balke's allegedly false testimony when he testified that he had not been offered any compensation for his cooperation. The State also failed to disclose two prior convictions. Although Balke admitted to convictions for burglary and credit card abuse,[fn1] he also had a prior felony conviction for theft.  The State not only failed to disclose that conviction but also allowed Balke to testify falsely that he had no other convictions involving moral turpitude, which includes theft. Finally, although Atkins admitted to his felony convictions for aggravated robbery and possession of a prohibited weapon, he also had a prior misdemeanor conviction for theft that went undisclosed.

[19] In view of the foregoing, we conclude that the nondisclosed impeachment evidence and the uncorrected false testimony are not material because they do not put the case in a different light so as to undermine our confidence in the jury's guilty verdict.[fn5]
[20] AFFIRMED.

[fn1] Although Kopycinski argues to the contrary, Balke admitted to his prior conviction for credit card abuse during cross examination. See III Record at 173.

Nondisclosed impeachment evidence and the uncorrected
false testimony are not material because they
do not put the case in a different light
U.S. v. RIVERA, 295 F.3d 461 (5th Cir. 2002)

Three months prior to the Wilkerson charges, the Houston Police Department received a "Crime> <Stoppers" report alleging that Swanson was operating in stolen property and credit cards. John Dziejak, a recovering cocaine and alcohol addict, filed the report with the police. Later, he admitted that he knew of the illegal activities in the store because he had previously brought stolen credit cards to Swanson. A few weeks prior to contacting the police, Dziejak had stolen several credit cards from James Bates at a methamphetamine party. Dziejak brought those cards to the Watch Shop and gave them to Swanson. Swanson then gave the cards to Rivera. Dziejak first told Rivera to swipe the card for $1,200. When this amount was declined, Rivera swiped the card for $750, which was approved. Rivera then swiped a second card for $500. Dziejak later received a portion of the fraudulent charges and a gold necklace worth $150.

Dziejak agreed to assist the police by acting as a confidential informer. The Secret Service, working with the Houston police, obtained three phony credit cards to use in the operation registered in the names of Catherine Chi, Oneida Suoto, and Sally Metz. The police then fitted Dziejak with a transmission device and a wire. Dziejak brought the Chi and Suoto cards to the Watch Shop on September 10, 1999. He told Swanson that he had stolen the cards. Swanson ran a charge for $866 on the Chi account and for $784.81 on the Suoto account. Rivera made the manual imprints of the Suoto charge. The next day, someone at the Watch Shop attempted to make further charges on the two cards, but they were declined because they exceeded each card's credit limit.

We hold that sufficient evidence supports the jury's guilty verdict for the seven counts of aiding and abetting wire fraud, the single count of aiding and abetting money laundering, and the single count of conspiracy to commit money laundering. In addition, we hold that the prosecutor's comments on Rivera's post-Miranda silence did not constitute plain error. Finally, we hold that the district court did not abuse its discretion in concluding that Rivera had waived his juror misconduct claim. For the foregoing reasons, Rivera's conviction is AFFIRMED. 

Sufficient evidence supports the jury's guilty verdict
Prosecutor’s comments did not constitute error

FREEMAN v. COUNTY OF BEXAR, 210 F.3d 550 (5th Cir. 2000)

[7] Saidler based his affidavit upon: the sworn statements of bank tellers Susan Rios and Joey King that the woman pictured in an FBI surveillance picture shown to them was the one who had committed the first robbery; Robert Marley's confidential disclosure that he had worked with Freeman and recognized her from a local broadcast of the FBI picture on a "crime> <stoppers>" segment; the affidavit of Christina Hansen, Freeman's former co-worker, in which she stated that she "recognized the girl as Lillian Freeman" and that Freeman had sunglasses "like the one[s] in the pictures;" the affidavit of Matthew Huizar, Freeman's former co-worker, who looked at a series of surveillance pictures and stated in his affidavit that he "told [Saidler] it was Lillian Freeman;" and the fact that the police seized from Freeman's house a sweatshirt, pants, sunglasses and a wig similar to those pictured in the FBI surveillance photo. On the whole, this information is sufficient to support a reasonable officer's belief that probable cause existed. Still, we must determine whether Freeman's allegations create a material issue of fact as to the truthfulness of any of the information and/or whether Saidler excluded allegedly exculpatory material that might call into question the reasonableness of his probable cause determination.

[19] Freeman's final assertions of error concern Saidler's failure to investigate another anonymous tip given to the <crime> <stoppers program and the failure of any police officer to identify Freeman as the robber by comparing the surveillance photos with other photos of Freeman. We agree with the district court that there is no evidence to suggest that either of these allegations calls into question the reasonableness of Saidler's actions.

[21] Freeman insists that Jennings acted unreasonably in relying upon Saidler's investigation of the first robbery in determining probable cause for her arrest in the second robbery. Because there is no genuine issue of material fact concerning the reasonableness of Saidler's investigation, it follows that Jennings was reasonable in his reliance upon the information gleaned  from this investigation. See United States v. Walker, 960 F.2d 409, 416 (5th Cir. 1992) (holding that determination of probable cause may rest upon the collective knowledge of the police force if there is communication between the officers). Freeman demonstrates no issue of material fact as to the truthfulness of any of the information relied upon by Jennings[fn4]; and, accordingly, there is no question as to the reasonableness of his actions.

CONCLUSION

[22] For the above stated reasons, we AFFIRM the trial court's grant of summary judgment to Detective Saidler and Officer Jennings.

Probable cause may rest upon the 
collective knowledge of the police force
U.S. v. FRANCIS, 183 F.3d 450 (5th Cir. 1999)

[3] During the Defendant's home detention, Officer Judice stopped the Defendant for a traffic violation in an area known for drug trafficking. Officer Judice performed a pat-down search and discovered that the Defendant had $1,000 in cash and was wearing an ankle bracelet. A drug dog sniffed the car's exterior but did not alert sufficiently to establish probable cause to search the vehicle. Later that day, Lafayette Crime> <Stoppers> received an anonymous tip advising that a "black male named Josh, under house arrest at this time, lives at 407 Scottsdale in Ille des Canne . . . is trying to hide approximately nine cookies of crack cocaine." After learning of the tip, Officer Judice inquired about LHD's rights to search the Defendant's home.

[4] Gobb Williams ("Williams"), LHD's director, also suspected that the Defendant was dealing drugs and advised the police that LHD had probable cause to search the Defendant's home. Williams' suspicion was premised on the following information: (1) three anonymous phone calls advising Williams that the Defendant was dealing drugs; (2) the Defendant recently tested positive for drug use; (3) Williams' belief that one of the Defendant's co-workers was dealing drugs; (4) the Lafayette <Crime> <Stoppers tip; and (5) various "bits and pieces" of information about the Defendant's activities.

[10] In Williams, we concluded that "evidence is not to be suppressed under the exclusionary rule where it is discovered by officers in the course of actions that are taken in good faith and in the reasonable, though mistaken, belief that they are authorized." Williams, 622 F.2d at 840. In this case, the officers did not have a subjective good faith belief that the contract authorized the search. Officer Judice testified that he did not believe the contract allowed the search. Further, the officers belief that the Defendant voluntarily consented to the search was objectively unreasonable. Officer Langley told the Defendant's girlfriend that the officers were going to search whether the Defendant consented or not. The officers also knew that the Defendant would be sent to jail if he refused to allow the search. Therefore, even if there were error in refusing to apply the good faith exception on the grounds now urged by the Government, it was not plain error.

CONCLUSION
[11] We affirm the district court's suppression of the evidence.

[12] AFFIRMED.

Refusing to apply the good faith exception was not plain error
Drug dog sniffed the car's exterior but did not
alert sufficiently to establish probable cause to search the vehicle
THOMPSON v. CAIN, 161 F.3d 802 (5th Cir. 1998)

Factual Background and Procedural History

[2] On May 8, 1985, an Orleans Parish, Louisiana jury convicted John Thompson of first degree murder and sentenced him to death. At trial, the state established that on the morning of December 6, 1984, at around 12:30 a.m., Kevin Freeman was driving home from his sister's house, when Thompson stopped him and requested a ride. Though running low on gasoline, Freeman agreed to give Thompson a ride as the two knew each other, lived in the same neighborhood, and were thus going to the same general destination. Shortly after Thompson entered the car, the vehicle ran out of gasoline. Freeman parked the car on the street and he and Thompson began walking home. Freeman inquired if Thompson had any money. Thompson responded by asking Freeman if he wanted to make some money and stated, "I got the heat with me," presumably to mean that he was carrying a gun. Thompson then reportedly spotted the victim, thirty-four year old Raymond T. Liuzza, Jr., who was returning to his home and had parked his car nearby. Referring to Liuzza, Thompson told Freeman, "I'm going to hit him." Once Liuzza exited the car, Thompson drew his .357 magnum revolver. Freeman watched as Thompson crossed the street, grabbed Liuzza from behind, and threw him to the ground. As Freeman was fleeing the scene, he heard several shots, looked back, and saw Thompson running away.

[7] Thompson first argues that the government withheld critical evidence in his case. He claims that he requested favorable evidence from the state in presenting his defense; specifically, he alleges that he sought evidence relating to the payment or promise of a reward for information leading to the capture of Liuzza's assailant and that such evidence was withheld from him in violation of the Supreme Court's holding in Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Under Brady, the prosecution's action in withholding material evidence favorable to the accused upon request amounts to a violation of due process. Id. at 86-87, 83 S.Ct. at 1196-97. Thompson asserts that it is without dispute that the state had this type of evidence in its possession and failed to produce it, despite the state's affirmative representations to defense counsel that it did not have such information. Thompson insists that the state possessed no fewer than nine specific items of evidence regarding the reward which were favorable to his defense. He alleges that these items included: (1) a police report which revealed that (a) Carr requested the reward from Crime> <Stoppers>, (b) the police originally concluded that Perkins offered information only in the hope of receiving a reward, and (C) Perkins met with the Liuzza family representatives who had offered the reward; (2) <Crime> <Stoppers> questionnaires from Perkins and Carr; and (3) witness statements from Perkins and Carr indicating their knowledge of and interest in the reward. Thompson implies that Perkins and Carr colluded with the state to hide such information and that such information could have been used by the defense to impeach the testimony of state witnesses Perkins and Carr.

A.

[8] We first turn to Thompson's Brady claims regarding Richard "Funk" Perkins. The record discloses that Perkins testified at trial that he obtained a gun from Thompson that subsequently was identified as the murder weapon, and that Thompson told Perkins that he had accidentally shot Liuzza. Thompson argues that Perkins conspired with the state in order to conceal a <Crime> <Stoppers> questionnaire revealing Perkins knowledge of the reward as well as audio tapes of Perkins' meeting with the Liuzza family, in order to appear as a disinterested witness and to disprove any suspicion that he might have a motive to testify falsely.[fn1] The government contends that such claim can be defeated for at least two reasons: (1) Perkins did not deny knowledge of the reward during his testimony and (2) the audiotapes of Perkins' meeting with the Liuzza representatives and the completion of the <Crime> <Stoppers> questionnaire do not support Thompson's claim that Perkins solicited a reward.

[9] As previously noted, Brady requires that upon request the prosecution must disclose to the defense evidence favorable to the accused that, if suppressed would deprive him of a fair trial. Brady, 373 U.S. at 86-87, 83 S.Ct. at 1196-97. Though Brady addressed only exculpatory evidence, this doctrine has been expanded to include impeachment evidence as well as exculpatory evidence. United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375, 3380, 87 L.Ed.2d 481 (1985). Having reviewed the record, we find that none of the materials that appellant catalogues with relation to Perkins are in and of themselves exculpatory and thus do not fall within the ambit of Brady. Still, we must consider whether such materials were proper impeachment evidence regarding Perkins. In order for such information to be relevant impeachment evidence, it is necessary that knowledge of the reward was concealed from the defense and that Perkins himself denied knowledge of the reward. The record reflects that the defense was aware of the existence of the reward money and that Perkins might be entitled to such funds.[fn2] Further, the audio tapes do not indicate that Perkins requested a reward or that any member of the Liuzza family promised him a reward. The <Crime> <Stoppers> questionnaire does not indicate that Perkins was the caller, or that Perkins received any reward money. Additionally, the record indicates that at no time did Perkins deny knowledge of the reward or that he might be entitled to collect it.[fn3] Moreover, even if the evidence to which Thompson points were proper impeachment evidence, the prosecution is under no duty to furnish defendant with information that is readily accessible to the defense. Herrera v. Collins, 954 F.2d 1029 (5th Cir. 1992). Because defense counsel had knowledge of such evidence and could easily have requested access from the prosecution, we conclude that Thompson's Brady allegations against Perkins are without merit.

B.

[10] We next turn to Thompson's allegations of Brady violations regarding pretrial statements and a <Crime> <Stoppers> questionnaire completed by Kenneth Carr. Thompson argues that he was unable to impeach Carr with evidence that Carr intended to apply for, or had collected a reward as a result of his testimony. The government suggests that Carr in no way misled the jury about any possible interest he might have in a reward and that his pretrial statements and <Crime> <Stoppers> questionnaire were not discoverable because they were not inconsistent with Carr's trial testimony. The government disputes Thompson's contention that law enforcement officers promised Carr a reward. Indeed, the record indicates that the pretrial evidentiary hearing testimony of Detective Donald Curole, an investigator in this case, indicated that the allegations of a promise of a reward in Carr's affidavit were false. The government again emphasizes that defense counsel is solely at fault for its failure to ask relevant questions of Carr to probe whatever possible biases he may have had as a result of the reward.

[11] A review of the record indicates that at no time did Carr deny knowledge of a reward in his trial testimony. Thompson makes much of the fact that in a pretrial affidavit, Carr indicated that investigating detectives promised him a reward. As the government points out, such an admission, if true, would not amount to exculpatory or impeachment Brady evidence as it does not contradict any testimony offered by Carr at trial. We must agree with the government that defense counsel failed to press the issue of reward money with Carr in his trial testimony. Because there are no inconsistencies between the material that Thompson cites and Carr's testimony, we conclude that no Brady violation occurred.

III.

[14] In an argument similar to his Brady claims disposed of above, Thompson argues that Perkins and Carr lied at trial about the benefit they hoped to derive from the reward offered by the victim's family. Moreover, Thompson insists that the government knowingly presented such misleading information in violation of Napue v. Illinois, 360 U.S. 264, 269-270, 79 S.Ct. 1173, 1176-1178, 3 L.Ed.2d 1217 (1959). Thompson maintains that the district court's conclusion that Perkins was never promised money by anyone prior to trial is contrary to the uncontroverted evidence that was developed in state post-conviction proceedings. Thompson asserts that Perkins testified to the fact that he was told by the prosecutor that he would receive a reward. According to Thompson, Perkins then testified at trial that no one had promised him anything to testify. Likewise, Thompson insists that while Carr also testified at trial that he had not "applied" for a reward by contacting <Crime> <Stoppers>, Carr's testimony at the evidentiary hearings indicates that such statements are misleading.

[17] As we held in regard to the Brady claims mentioned above, Thompson's Napue claims are not supported by the record. There is no evidence from which we may conclude that the testimony in question was actually false. Thompson's argument with regard to Perkins hinges on the fact that Perkins testified that he was not promised anything in exchange for his testimony. Thompson insists that the audio tapes of Perkins' meetings with the Liuzza family and the <Crime> <Stoppers> report indicate otherwise. We must reiterate that despite Thompson's protestations, neither piece of evidence indicates that Perkins was promised or even motivated by a reward. Though Thompson attempts to bolster his argument by noting testimony that indicates Perkins' awareness of a reward, such evidence does not support his contention that Perkins' testimony was actually false.

[18] Thompson makes virtually the same two assertions regarding Kenneth Carr. He suggests that: (1) Carr lied during trial when he denied having applied for a reward and (2) the state withheld information that Carr had been promised a reward by the state in return for testimony. Once again, our review of the testimony in question indicates that Carr admitted to having applied for the reward during cross-examination.[fn4] While the testimony is admittedly somewhat confusing and Carr was in no way forthcoming about his knowledge, the government's argument that this represents a lapse on the part of defense counsel in failing to clarify Carr's answers through additional questioning is convincing. As for Thompson's assertion that the state withheld information that Carr was promised a reward, we reiterate that Detective Curole's testimony specifically refuted Carr's assertion that he was promised a reward. Though Thompson urges us to dismiss Detective Curole's statement and accept Carr's affidavit as true, we are not persuaded to do so. We find Thompson's argument unconvincing.

Conclusion

[38] In conclusion, Thompson has failed to establish that his conviction and sentence are unconstitutional. His various claims have been fully and fairly adjudicated both in the Louisiana state courts and by the district court below. Thompson's petition for habeas corpus relief under 28 U.S.C. § 2254 therefore fails. We AFFIRM the judgment of the district court.

[fn1] Thompson theorizes that Perkins made arrangements with the Liuzza family to receive a reward in exchange for his testimony at trial. Allegedly, this reward was offered in addition to the <Crime> <Stoppers discussed throughout this opinion. The existence of the arrangement with the Liuzza family has never been established as fact and is not supported by the evidence of record.

Brady allegations fail
FREEMAN v. COUNTY OF BEXAR, 142 F.3d 848 (5th Cir. 1998)

[3] Appellant Freeman was arrested twice by the San Antonio Police Department for armed robberies which occurred June 4, 1991 and July 10, 1991 at two different San Antonio Credit Union ("SACU") branches. The police first arrested Freeman in July, 1991 after receiving an anonymous tip from one of her co-workers who claimed that the photo displayed on a local "Crime> <Stoppers" program resembled Freeman. Appellees Detective George Saidler and Officer John Jennings investigated the robberies on behalf of the San Antonio Police Department. Because both SACUs were national banks, agents from the Federal Bureau of Investigation were also investigating the crimes.

[35] Because the district court here mistakenly concluded that he had no discretion to consider additional evidence, we must reverse and remand for his reconsideration in light of this opinion. We note that although Hildebrand's supplemental affidavit paints a detailed picture of alleged violations of San Antonio police department investigative policies, willful ignorance of contrary FBI conclusions, and an investigation arguably slanted to incriminate Ms. Freeman, the underlying facts contained in the affidavit were not unknown to Saidler and Jennings. It seems unlikely they could claim prejudice from Freeman's attempt to resurrect this expert testimony after it had been declared too conclusory. The supplemental affidavit also appears crucial to Freeman's case against the officers. On the other hand, Freeman stated no reason why the first Hildebrand affidavit lacked supporting details. All of this said, we do not prognosticate the district court's ultimate decision.

[36] For the foregoing reasons, the judgment of the district court is REVERSED and the case REMANDED for further proceedings.

Photo displayed on a local "Crime> <Stoppers"
Program leads to suspect

CASTILLO v. JOHNSON, 141 F.3d 218 (5th Cir. 1998)

[18] Castillo contends that the district court erred in concluding that the state did not withhold material, exculpatory evidence at trial, in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), either: 1) by failing to identify a "Crime> <Stoppers>" informant who testified before the grand jury but did not testify at trial; 2) by failing to disclose the grand jury testimony of trial witnesses; or 3) by failing to disclose the victim's hospital records in a timely fashion. Under Brady, the prosecution's suppression of material evidence favorable to the accused after the defendant's request to examine such material violates the defendant's Fourteenth Amendment guarantee of due process. Id. at 87, 83 S.Ct. at 1196-97. To be entitled to federal habeas relief on this claim, Castillo must prove that: 1) the prosecutor suppressed or withheld evidence 2) which was favorable and 3) material to the defense. Moore v. Illinois, 408 U.S. 786, 92 S.Ct. 2562, 33 L.Ed.2d 706 (1972); Wilson v. Whitley, 28 F.3d 433, 435 (5th Cir. 1994). We hold that the district court was correct in its determination that Castillo failed to satisfy these elements with regard to the identified evidence.

A.

[19] Castillo claims that the prosecution violated Brady by failing to disclose the identity of the "<Crime> <Stoppers>" informant who first identified Castillo as the murderer and who testified before the grand jury that indicted Castillo. Castillo insists that the informant, Oscar Garcia, was in possession of exculpatory evidence, which could have been developed by the defense if Garcia had been identified. Castillo also contests the state's failure to produce at the time of trial a transcript of Garcia's grand jury testimony, which he argues contains exculpatory evidence.

[20] The record indicates that the State disclosed the existence of a "<Crime> <Stoppers" informant without revealing his identity during a pretrial hearing. Castillo's attorney requested that the trial court review in camera any statement made by the informant to determine its materiality. Oscar Garcia did not testify at trial and Castillo did not raise the issue again until post-conviction proceedings.

[21] We thus hold that Castillo's Brady claim fails with reference to Oscar Garcia. Under Brady, the prosecution has no obligation to produce evidence or information already known to the defendant, or that could be obtained through the defendant's exercise of reasonable diligence. Brown v. Cain 104 F.3d 744, 750 (5th Cir.), cert. denied 117 S.Ct. 1489 (1997). Further, the record indicates that some of the undisclosed information provided by Oscar Garcia was known to the petitioner prior to trial. Indeed, the state habeas court found that Garcia's affidavit was included in the police offense reports which were disclosed to the defense. Because the defense had access to, if not complete knowledge of this information, Castillo's Brady claim is without merit.

[29] Though Castillo fails to meet the standard as articulated in Payne, we also note that he is not entitled to relief under his claim that he failed to receive the special issue instruction under Texas law. As the state correctly notes in its brief, such a claim does not state a basis for federal habeas corpus relief. As we noted above, federal habeas review is limited to errors of constitutional proportions. Thus, in reviewing state court evidentiary rulings, the federal habeas court's role "is limited to determining whether a trial judge's error is so extreme that it constituted denial of fundamental fairness" under the Due Process Clause. Andrade v. McCotter, 805 F.2d 1190, 1193 (5th Cir. 1986) (internal quotation omitted). Castillo has not demonstrated that the admission of such testimony affected the fundamental fairness of his trial and thus is not entitled to federal habeas relief on this claim.

[30] Conclusion

[31] After careful review of Castillo's claims, the state's response, and the record of the proceedings below, we find that Castillo has failed to make a substantial showing of the denial of a federal right.

[32] Accordingly, we DENY his application for certificate of probable cause and VACATE the stay of execution.

Under Brady, the prosecution has no obligation
to produce evidence or information
already known to the defendant
Crime Stoppers Informant identity protected

U.S. v. DICKEY, 102 F.3d 157 (5th Cir. 1996)

[3] In June 1994 the Galveston County Narcotics Task Force received an anonymous tip through Houston Crime> <Stoppers> that Dickey was illegally manufacturing methamphetamine.  Sergeant Randall Burrows, a Galveston County Sheriff's Deputy assigned to the Narcotics Task Force, went to Dickey's homes[fn1] at 11:00 p.m. that evening.  As Sergeant Burrows walked around the house and trailer, he detected a chemical odor that is normally emitted from methamphetamine laboratories.

[19] We review de novo the denial of a Franks v. Delaware evidentiary hearing.  United States v. Mueller, 902 F.2d 336, 341 (5th Cir. 1990). In his affidavit, Sergeant Burrows stated that he is assigned to the Narcotics Task Force to investigate controlled substance offenses. Sergeant Burrows has worked as a Texas Peace Officer for over 17 years and has extensive experience in all types of narcotics investigations, including clandestine laboratory investigations.  In the past, Sergeant Burrows had received information from other law enforcement officers, informants and private citizens that Dickey was illegally manufacturing methamphetamine.  On June 15, 1994, Sergeant Burrows received a tip from Houston <Crime> <Stoppers that Dickey was illegally manufacturing methamphetamine at his house and  trailer.  He stated that he went to Dickey's trailer and "positioned himself downwind from the [trailer] and briefly smelled an odor which [he] immediately recognized as an odor emitted during process of manufacturing methamphetamine." Sergeant Burrows also stated that he saw a pickup truck depart the trailer carrying numerous plastic garbage bags.  The truck, driven by Weber, Dickey's half-brother, was stopped and its contents inspected. In the truck Burrows found "several items such as broken laboratory glassware and empty chemical containers which would be found in a clandestine Methamphetamine laboratory." Considering the totality of the circumstances, we hold that absent the challenged statements there was still probable cause for issuance of the warrant.  See, e.g., United States v. Allison, 953 F.2d 870, 874 (5th Cir.) (affidavit set forth adequate probable cause when it included affiant's extensive qualifications as a narcotics investigator, his personal phone contact with the defendant, his detection of the odor of methamphetamine coming from the defendant's house, and information supplied by other law enforcement agents and a police informant), cert. denied, 504 U.S. 962 (1992), opinion corrected on reh'g, 986 F.2d 896 (5th Cir. 1993). Accordingly, the district court's denial of the Franks v. Delaware hearing was not error.

[46] CONCLUSION

[47] In light of Bailey, the evidence is insufficient to support Dickey's convictions for using or carrying a firearm in relation to a drug trafficking crime.  Accordingly, the counts four and five are REVERSED and the sentences VACATED.  After considering the record, briefs and oral argument, we find no other reversible error and AFFIRM the convictions and sentences as to all other counts.

Franks v. Delaware hearing was not error
Crime Stoppers Tip Leads Police to Meth House

Affidavit set forth adequate probable cause when it
included affiant's extensive qualifications as a narcotics investigator
U.S. COURT OF APPEALS, SIXTH CIRCUIT

U.S. v. REAL PROPERTY, 415 E. MITCHELL AVE., 149 F.3d 472 (6th Cir. 1998)

[2] On July 1, 1994, an anonymous caller contacted the "Crime> <Stoppers" Unit of the Cincinnati, Ohio, Police Department and related that claimant was growing marijuana in his home at 415 E. Mitchell Avenue, located in the North Avondale area of Cincinnati. The caller further stated that Lyles kept marijuana in a freezer in the residence and might have a safe in the bedroom. The information was relayed to the department's drug trafficking unit, Operation Street Corner. Officer Evan Evans, who had been assigned to the unit since 1984, began an investigation. On July 21, 1994, he and other members of the unit recovered three trash bags that had been abandoned in front of 415 E. Mitchell Avenue. Inside they found correspondence addressed to Lyles at that address. They also found approximately 6 grams of marijuana.

Tip leads police to marijuana and abandoned
Trash in front of house

U.S. COURT OF APPEALS, SEVENTH CIRCUIT

WILSON v. WASHINGTON, 138 F.3d 647 (7th Cir. 1998)

[3] Wilson's conviction ended 5 years of grueling investigation following the killings at S&S Liquors.[fn1] Howard Wilson's trial was the last of three murder trials. During the first 3 years of the inquiry the police and prosecutor met only with dead ends — Howard Wilson's lies and the lies of many others blocked most police efforts to map out the events of October 27, 1988.[fn2]
[32] AFFIRMED.

[fn1] The 5 years wore heavily on everyone involved. The police detectives assigned to the S&S investigation, the prosecutor, and the defense attorneys all found themselves consumed by the case. See Steve Arney, S&S Investigation Dominated Bloomington Detectives' Time, The Pantagraph (Bloomington, Ill.), July 19, 1993, at A2; Bob Holliday, S&S Defense Lawyers Struggled With Pressure, The Pantagraph (Bloomington, Ill.), July 19, 1993, at A1; Scott Richardson, Reynard Gained Strength from Families in S&S Case, The Pantagraph (Bloomington, Ill.), July 18, 1993, at A1.

[fn2] The lack of progress led authorities to offer, and eventually pay out, an extraordinary "Crimestoppers>" reward for information leading to the conviction of the S&S murderers. In S&S Case: $25,000 Reward Payout Believed Largest in Illinois, The Pantagraph (Bloomington, Ill.), May 7, 1993, at A1 (<Crimestoppers> of McLean County gave three anonymous awards of $15,000, $7,500, and $2,500. After <Crimestoppers offered the S&S reward it capped the maximum amount per case at $1,000.).

Extraordinary "Crimestoppers>" reward for information
leads to conviction
U.S. v. STOWE, 100 F.3d 494 (7th Cir. 1996)

[2] Acting on information obtained from a confidential source, in the early morning hours of November 13, 1994, Officer James Graham of the Springfield, Illinois Police Department obtained from an Illinois Circuit Court judge a "no-knock" warrant to search an apartment in Springfield. According to Officer Graham's sworn affidavit, the police had received information from Crimestoppers on two previous occasions that a man and woman living in a Springfield apartment were selling drugs. The affidavit stated that a reliable, confidential source had visited the apartment the night before and had seen defendant with two loaded handguns and a large amount of crack cocaine. It also indicated that convicted felon Gary Stone, known as "Stef" (who is actually defendant Geary Stowe), lived at the apartment with his girlfriend and possessed the guns. The affidavit reported calls complaining of heavy traffic in and out of the apartment building and a landlord who knew of the drug transactions but did nothing because the tenant paid the rent on time. Based on these allegations, and the assertion that the apartment had steel doors, the affidavit requested and the police received a no-knock warrant.

[30] Because the district court correctly denied Stowe's suppression motion and properly sentenced him, its rulings are AFFIRMED.

Crime Stoppers Tip leads to large
Crack cocaine bust

"No-knock" warrant to search
U.S. v. GILBERT, 45 F.3d 1163 (7th Cir. 1995)

[15] Gilbert argues that the facts in the instant case are similar to those in United States v. Mendonsa, in which the Ninth Circuit held that under the totality of the circumstances, the district court had erred in not suppressing the evidence. 989 F.2d 366 (9th Cir. 1993). In Mendonsa, the police received an anonymous telephone tip to their local "Crime> <Stoppers" system from an individual who purportedly had witnessed the sale of marijuana at a certain house. The tipster described the house, its occupants, and the quantity of marijuana. The police later verified that the suspect lived in the house and was on parole for an armed robbery conviction. Based on these facts, the police obtained a search warrant, searched the suspect's house and seized drugs and a gun. In reviewing the conviction, the Ninth Circuit held that the police lacked probable cause to issue a search warrant. The court concluded that an anonymous tip, with little more, does not constitute probable cause. Id. at 368. Furthermore, the court emphasized that the police detective merely verified innocent facts and did not predict any significant future activity. Id. at 369.

[28] In light of this evidence, it is at least plausible that Gilbert and Gonzales left the house to purchase drugs, returned with 13.2 grams of cocaine, and that Gilbert carried his gun for protection during the purchase. See Anderson, 470 U.S. at 573-74, 105 S.Ct. at 1511 ("If the district court's account of the evidence is plausible in light of the record viewed in its entirety, the court of appeals may not reverse it. . . ."). Consequently, since we are not left with a firm and definite conviction that error has been committed, we affirm the district court's finding that Gilbert possessed a gun in connection with a narcotics offense.

[29] For the foregoing reasons, the district court's ruling on the motion to suppress and its sentencing is AFFIRMED.

Police lacked probable cause to issue a search warrant
U.S. v. SPRINGS, 17 F.3d 192 (7th Cir. 1994)

[2]  I. The Arrest
[3] Springs initially claims the police lacked probable cause to arrest him. Our review of the record shows otherwise.

[4] Shortly after the American National Bank in Waukegan was robbed, the Lake County Crime> <Stoppers>, an anonymous crime "tip" line, received information that the person who had committed the bank robbery was named "Rashied" "McGee" or "McKay," that he was driving a small maroon four-door car, and that he was staying at a particular address in Waukegan. <Crime> <Stoppers> reported this information to the Waukegan police, who then set up surveillance at the given address. When a maroon four-door Ford backed out of the driveway of that address, carrying the driver and one passenger, Police Detective Richard Davis followed it, and as the car parked in front of a Western Union office, he parked behind it, blocking the car in. When the passenger emerged, the officer immediately recognized him as the same person shown in photographs taken by the bank's surveillance camera. Davis stopped Springs, identified himself, and told Springs the car in which he was riding was suspected of being involved in a criminal offense. He then asked both the driver and passenger of the car for identification. That is when the officer learned that the passenger was "Rashied," and that the driver was Rashied's aunt, Rhoda "McGee," the two names mentioned in the <Crime> <Stoppers tips. The officer also recalled that the bank surveillance photos indicated that a four-door Ford of similar model was present in the bank parking lot at the time of the robbery. At that point, Detective Davis's back-ups arrived, and Davis asked Springs to accompany them to the police station.

[19]  CONCLUSION
[20] For the foregoing reasons, the conviction and sentence of Rashied Springs are affirmed.

Crime Stoppers Tip Leads Police to
Car used in Robbery

U.S. v. BLACKMAN, 950 F.2d 420 (7th Cir. 1991)

[4] At Blackman's trial, the government chiefly relied on the testimony of Ken Arthur, a police informant who had known Blackman for two and a half years. During the course of their acquaintance, Arthur had used cocaine with Blackman and had seen Blackman sell cocaine to others. In May of 1988, Arthur revealed information about Blackman to the Allen County Police Department, which had also received information regarding the defendant's activities from Crime> <Stoppers. In response to this information, Officer Scott Huffine formulated a plan to investigate Blackman using Arthur as the informant.

[32]  III. Conclusion

[33] For the foregoing reasons, we affirm the conviction of the defendant and the sentence imposed by the district court.

Crime Stoppers Tip leads police to suspect
RODGERS v. WOOD, 910 F.2d 444 (7th Cir. 1990)

[3] Appellees Darrell Rodgers and Peter Simet are police officers with the Milwaukee County Police Department. On September 11, 1985, they were executing a search warrant at the home of one Robert LeVine. During the course of the search, they used a telephone in LeVine's barn to make calls to trace the model and serial numbers on some merchandise found during the search, and, in addition, to call a television news person, Allan May, who directs a program called "Crime> <Line Anonymous." 

[39] We conclude that this appeal was neither frivolous nor taken in bad faith. Although some of appellant's arguments are clearly meritless, we cannot say that his appeal as a whole is without merit. His arguments for application of the common law privilege attaching to statements made to law enforcement agents and his reading of the damages section of the Omnibus Crime Control Act are good faith arguments for an extension of the law and they carry a certain moral force. Appellant is righteously, and perhaps rightfully, indignant that the law requires him to pay $20,000 to persons whose illegal activity he attempted to bring to light. Although we do not adopt his proposed interpretations of the law, we cannot find either that they are so outrageous as to be frivolous, or that they were brought in bad faith.

[40] The decision of the district court is AFFIRMED.

Arguments for application of the common law privilege
attaching to statements made to law enforcement agents
and reading of the damages section of the Omnibus Crime
Control Act are good faith arguments for an extension of the law
U.S. COURT OF APPEALS, EIGHTH CIRCUIT

U.S. v. WELLS, 223 F.3d 835 (8th Cir. 2000)

The second drive-by shooting occurred on March 20, 1999, near the home of Jerry and Mose Johnson. A witness reported seeing "a dark-colored vehicle" leaving the area with its headlights off. (Appellant's Add. at 6.)  One hour later, on March 21, 1999, a third drive-by shooting occurred at another location. The affidavit states that a witness reported shots had been fired from a "`dark colored Lincoln' type vehicle." (Id.)

The affidavit asserted that two days later, the police department's crimestoppers> hotline received two anonymous calls dealing with the shootings. The first, "a concerned citizen who wished to remain anonymous and confidential for his/her safety," stated  that he or she "had received information that" Riccy Wells, Zachary Wilson (known to the confidential informant as "Hennesse"), and "Joey" were responsible for the shootings. (Id.) The informant also stated that the vehicle and weapons used in the drive-by shootings were being kept hidden in the garage at 1007 North Fulbright, which was a duplex rented by Wells' girlfriend, "Misty." (Id.)

A second anonymous call came in "almost immediately" after the first call. (Id.) This anonymous caller stated that he or she had heard Zachary Wilson and Jose Rincon, known as "Joey," bragging about committing the recent shootings. Officer Lane also stated in the affidavit that an anonymous high school student had told him that he or she had heard that either Zachary Wilson or an associate of his had committed two of the drive-by shootings. (See id. at 7.)

Officer Lane stated that he corroborated through city utilities records that the account for 1007 North Fulbright was in the name of Misty Hardin. Springfield police department <crimestoppers>' records revealed that Misty and Wells were girlfriend and boyfriend. Police investigative files also note an association between Wells (an alleged member of the Gangster Disciples street gang), Zachary Wilson (allegedly involved in a narcotics distribution ring), and Jose Rincon (allegedly a member of the Mexican Mafia).

In this case and upon our de novo review of the record, the totality of the circumstances indicates that while a broad criminal gang investigation may have been ongoing and Riccy Wells may have been in some manner associated with the people who were directly implicated in the drive-by shootings described in the affidavit, the only information either directly or circumstantially linking either the duplex at 1007 North Fulbright or Riccy Wells to the shootings was the statement of one anonymous caller to the police <crimestoppers> hotline. When suspicions arise not from any observations of police officers "but solely from a call made from an unknown location by an unknown caller," whose reputation cannot be assessed, the police must engage in suitable corroboration of the alleged criminal activity. J. L., 120 S.Ct. at 1378. Suitable corroboration must exhibit sufficient indicia of reliability in order for an anonymous tip to provide either a reasonable suspicion of criminal activity or probable cause to arrest or to search. See id. Merely providing "[a]n accurate description of a suspect's readily observable location and appearance . . . does not show that the tipster has knowledge of concealed criminal activity." Id. at 1379. An anonymous tip must "be reliable in its assertion of illegality, not just in its tendency to identify a determinate person." Id.

The <crimestoppers call in this case was not adequately corroborated to supply probable cause for a search of the duplex. We note that the caller remained anonymous and unknown to the police. Although the affidavit describes the caller as a concerned citizen who remained anonymous for his or her safety, Officer Lane testified at the suppression hearing that he merely assumed such callers fear for their safety, and he had no actual independent basis for knowing why this particular caller wished to remain anonymous. The caller stated only that he or she had "received information" that Riccy Wells, "Hennesse," and "Joey" were responsible for the shootings. (Appellant's Add. at 6.)  The caller did not report any firsthand information or intimate details that could provide a reliable basis for this purported knowledge. The caller "further reported" that the vehicle and weapons used during the commission of these crimes were being kept in the garage of 1007 North Fulbright and that the duplex at 1007 North Fulbright was rented by Wells' girlfriend, "Misty." (Id.)  The police were only able to corroborate the innocent details of location, identity of the renter, and Wells' relationship with the renter. Nothing corroborated an allegation of criminal conduct by Wells or criminal activity at this address. Wells' known association with Zachary Wilson, when unconnected to any specific criminal conduct, cannot alone supply probable cause to believe that evidence of Wilson's crime would be present at Wells' duplex.

III.

For the reasons stated above, we affirm the district court's decision to grant Wells' motion to suppress on the basis of Franks v. Delaware.

Crimestoppers call in this case was not adequately corroborated
to supply probable cause for a search of the duplex
Motion to suppress granted on the basis of Franks v. Delaware
U.S. v. STAPLETON, 10 F.3d 582 (8th Cir. 1993)

[1] George Stapleton, Jr., was convicted by a jury of possession with intent to distribute cocaine and of conspiracy to possess cocaine, in violation of 21 U.S.C. § 841(a)(1) and 846 (1988). He was sentenced to concurrent terms of 360 months on each of the two counts. He appeals, arguing that the District Court[fn1] erred when it refused to suppress evidence seized in a search he contends violated his Fourth Amendment rights.

[2] Stapleton was a passenger in a car driven by Rosalyn Golston (who was charged with Stapleton but acquitted by the jury) that was travelling on interstate highway 70 (I-70) between Kansas City and Columbia, Missouri, when it was stopped by the Missouri Highway Patrol. Trooper Dennis Boss had unverified information, received by the Patrol via an uncorroborated anonymous Crime> <Stoppers tip, that a maroon Cadillac with Missouri vanity license plates reading "G ROSAS," travelling eastbound on I-70 between Kansas City and Columbia, Missouri, on April 6, 1992, would be transporting crack cocaine. Boss and Trooper David Mease were pulled off on the eastbound shoulder of I-70 in Cooper County, Missouri, discussing the tip, when a car matching the tipster's description of the suspect vehicle drove by. The patrolmen were unable to tell if the Cadillac was violating any traffic laws, but the two officers, in separate cars, nevertheless pulled onto the highway and followed the Cadillac. Boss paced the Cadillac and determined that it was travelling at seventy to seventy-five miles per hour where the posted speed limit was sixty-five miles per hour.[fn2]
[8] Finding no error in the District Court's refusal to suppress the evidence seized in the search of the Cadillac, we affirm Stapleton's conviction.[fn4]
Crime Stoppers Tips leads police to car
U.S. COURT OF APPEALS, NINTH CIRCUIT

U.S. v. REED, 15 F.3d 928 (9th Cir. 1994)

[30] In the present case, police obtained a warrant based on (1) an anonymous call to the hotel front desk which claimed Reed tried to sell crack to a seventeen-year-old girl; (2) Officer Sponholtz's observation of a bowl of white powder, a safe, a cellular phone and two crack pipes in plain view; (3) Watson's statement that Reed had paid in cash, refused maid service,[fn8] and received an unusual number of phone calls and visitors; (4) Watson's statement that he saw two crack pipes, a safe, a cellular phone, a bowl of what appeared to be cocaine, and a gun in Reed's briefcase; (5) Reed's previous arrest for drug charges; (6) a canine search of the outside of Reed's car, which indicated drugs were present; and (7) an anonymous Crime> <Stoppers> Line call, in which a person gave a beeper and cellular phone number and claimed that "Red" who matched Reed's description was selling cocaine from room 3317 of the Barratt Inn (which was Reed's room).

[31] Only the evidence obtained during the warrantless search of Reed's room (items 2 and 4) at the Barratt Inn is tainted, and should be excised from the warrant. The information in the warrant regarding the anonymous call to the hotel, Watson's statement that Reed had paid cash and refused maid service, the unusual amount of phone calls and visitors, the canine search of Reed's car, and the anonymous <crime> <stoppers call is untainted evidence obtained from a source independent of the illegal search. Examining this remaining untainted evidence, we conclude that it is sufficient to provide a neutral magistrate with probable cause to issue a warrant. Vasey, 834 F.2d at 788. Thus, the evidence obtained during the subsequent warranted search is admissible, and the arrest warrant is valid.

[34] Applying this standard, we find that Officer Koch's forcible entry was justified. Both the magistrate judge and district court found that Reed's testimony that he closed the door to unbolt the chain lock was not credible. This factual finding is not clearly erroneous: Reed was far enough away from the door when the officers entered to avoid being hit by the door. Moreover, Officer Koch was not unreasonable in assuming that Reed recognized him when he slammed the door. United States v. Allende, 486 F.2d 1351, 1353 (9th Cir. 1973), cert. denied, 416 U.S. 958, 94 S.Ct. 1973, 40 L.Ed.2d 308 (1974) (officer can infer refusal to reply from silence). The police knew Reed was likely to be armed, that he might flee from a window, and that he had a record of criminal activity. Thus, they did not act unreasonably in forcibly entering Reed's room after he closed the door.

[35] The sentence was within the relevant guidelines, and the judgment is affirmed.

Warrantless search tainted
Subsequent untainted evidence sufficient to provide

Neutral Magistrate with Probable Cause

To issue search warrant

Police did not act unreasonably in forcibly
entering room after suspect closed the door
U.S. v. MENDONSA, 989 F.2d 366 (9th Cir. 1993)

[4] On February 26, 1991, the Billings, Montana police department received an anonymous tip through the local "Crime> <Stoppers" system. The tipster stated that sometime around the twelfth of February, 1991, he or she had been at a house, later determined to belong to the appellant Kevin Mendonsa, where the tipster witnessed various sales of marijuana. The anonymous tipster stated that he or she had witnessed the sales of a quarter-ounce, quarter-pound, and full pound of marijuana at a certain white house on February 12, 1991. The tipster described the house, its occupants, the participants in the sales, and the sales prices for the various quantities of marijuana being sold.

[32] We conclude that the search warrant was issued by the magistrate with insufficient evidence of probable cause, but that Detective O'Connell did rely in good faith on the warrant's validity. However, we conclude that the forced entry of the Mendonsa home, after a mere three to five second period of silence, following the officers' announcement of their identity and purpose, is a violation of 18 U.S.C. § 3109. The evidence acquired as a result of the search should have been suppressed. We are therefore required to reverse the conviction, and remand the case to the district court.

[33] REVERSED and REMANDED.

Search warrant was issued by the magistrate
with insufficient evidence of probable cause
UNITED STATES v. EDWARDS, 154 F.3d 915 (9th Cir. 1998)

[13] Whether or not he testifies here, it's a big problem because we have [the prosecutor] being the discoverer of the evidence, not going to be subject to cross examination on the issue. And whether he testifies or not, he's in effect going to be kind of a silent> <witness> vouching for the authenticity of this piece of evidence before a jury in a case in which he's trying it before this jury.

[35] The vouching in this case was far more serious than in the ordinary circumstances: The prosecutor did not simply make one or two isolated statements regarding the credibility of a particular witness. Instead, he repeatedly vouched for the reliability of a key piece of evidence, both by presenting witnesses to verify that the receipt was not planted and by arguing that it was a bona fide piece of evidence. In effect, the prosecutor functioned throughout the second half of Edwards's trial as a <silent> <witness for the prosecution. Unlike other witnesses, however, he was not subject to crossexamination and the jury members never had the opportunity to evaluate for themselves whether his story was to be believed.

III. CONCLUSION

[37] In sum, we conclude that when a prosecutor is personally involved in the discovery of a critical piece of evidence, when that fact is made evident to the jury, and when the reliability of the circumstances surrounding the discovery of the evidence is at issue, the prosecutor's participation in the trial of the defendant constitutes a form of improper vouching. Having determined that the error in this case was not harmless, we reverse.[fn3]
[38] REVERSED and REMANDED.

Prosecutor's participation in the trial of the
defendant constitutes a form of improper vouching
U.S. COURT OF APPEALS, TENTH CIRCUIT

U.S. v. YOUTS, 229 F.3d 1312 (10th Cir. 2000)

As a result of anonymous tips to the Wichita Crimestoppers hotline, investigating authorities learned Mr. Nesbitt and Mr. Youts may have been involved in the offense. Eventually, Mr. Nesbitt gave a confession that detailed their activities on the evening in question and the two men were each indicted on one count of violating 18 U.S.C. § 1992, the federal train wreck statute. Mr. Nesbitt pled guilty and agreed to testify against Mr. Youts. The case against Mr. Youts was tried before a jury, which found him guilty. He was sentenced to 46 months in prison and ordered to pay $234,145 in restitution. 

Crimestoppers tip investigation
U.S. v. SANCHEZ, 24 F.3d 1259 (10th Cir. 1994)

[3] One of the tellers and eventual witnesses, Jennifer Harriman, had a sense that the robber's visible features were familiar and concluded that he might be a customer of the bank. She remembered that the robber was young, Hispanic, and spoke in the Spanish slang popular in area high schools. She conveyed her impressions to her fellow employees, some of whom later identified Mr. Sanchez in the photo array and at trial. A few days after the robbery, Agent Olivas received a crimestopper's tip that Mr. Sanchez had committed the robbery. Agent Olivas found a 1987 high school yearbook with Mr. Sanchez' freshman picture in it. He took the yearbook to the bank and asked Ms. Harriman whether any of the forty-one students on the yearbook page "looked familiar." Ms. Harriman selected Mr. Sanchez' picture, but she testified at the suppression hearing that she had selected him because she recognized him as a customer, not as the robber. She also stated at the hearing that she soon thereafter told some of the other employee-witnesses about the officer and the yearbook, that she had selected a picture from the yearbook, and that the picture was of a prior customer of the bank as she had suspected.

Crimestoppers tip leads to arrest
ROBINSON v. MARUFFI, 895 F.2d 649 (10th Cir. 1990)

[7] On September 12, 1980, Robinson and his friend, Reginald Walker, were arrested for the murder of Officer Chacon on a Crimestopper's tip. The grand jury returned a no-bill and refused to indict Robinson for Chacon's murder, the armed robbery and conspiracy charges of the shoe store. Nearly six months later, Robinson was again subject to a grand jury investigation. This time, with confession testimony of Walker, Robinson was indicted for the armed robbery of the Kinney's shoe store and the murder of Officer Chacon.

Crimestoppers tip lead to indictment

ROMERO v. FAY, 45 F.3d 1472 (10th Cir. 1995)

27] The Fifth Circuit addressed similar facts in Simmons v. McElveen, 846 F.2d 337 (5th Cir. 1988). In Simmons, the police arrested and imprisoned the plaintiff for armed robbery of a store. In the months after the arrest, the police failed to disclose exculpatory fingerprint evidence to the district attorney's office, and to conduct a physical line-up and fingerprint comparison of another suspect implicated through a "crime> <stoppers>" program tip. Id. at 338. Ultimately, eight months after the arrest, the defendants released the plaintiff when his attorney located a witness who exonerated him and conclusively implicated the "<crime> <stoppers" suspect. Id. At 339.

VI.

[41] In conclusion, we hold the district court erred in denying qualified immunity to Defendants on each of Plaintiff's claims. We therefore REVERSE the district court's denial of summary judgment and REMAND with instructions to enter judgment in favor of Defendants.

After the arrest, the police failed to
disclose exculpatory fingerprint evidence
UNITED STATES v. SINGLETON, 144 F.3d 1343 (10th Cir. 1998)

[25] Because of our duty to harmonize apparently conflicting statutes whenever possible, see Chemical Weapons Working Group, Inc. v. Department of the Army, 111 F.3d 1485, 1490 (10th Cir. 1997), we consider whether applying § 201(c)(2) to federal prosecutors works an absurdity in view of the federal immunity statute, 18 U.S.C. § 6001-6005. Although it could be argued that §§ 6001-6005 authorize federal prosecutors to give immunity for testimony while § 201(c)(2) criminalizes offering anything of value for testimony, we believe the statutes operate in sufficiently separate spheres to avoid both conflict and absurdity.  The immunity statute allows removal of a witness's Fifth Amendment privilege so that a silent> <witness may be forced to speak. Under §§ 6001-6005 the government does not give immunity directly for the witness's testimony; the government may move the court to grant immunity, which in turn removes the witness's testimonial privilege so the ordinary compulsion may be brought to bear to require the witness to testify.  Both statutes can operate fully and independently; together they manifest a Congressional intent to allow testimony obtained by the court's grant of immunity, but to criminalize the gift, offer, or promise of any other thing of value for or because of testimony.  It is not necessary to our decision to further explore the interplay between §§ 6001-6005 and § 201(c)(2), and we leave for other courts the "classic judicial task of reconciling many laws enacted over time, and getting them to `make sense' in combination . . . ."  United States v. Fausto, 484 U.S. 439, 453 (1988).

Immunity statute allows removal of a witness's

Fifth Amendment privilege so that

a silent> <witness may be forced to speak
U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

No cases found

U.S. COURT OF APPEALS, D.C. CIRCUIT

No cases found

ALABAMA

SMITH v. STATE, CR-91-1975 (Ala.Crim.App. 2-1-2002); Willie B. Smith III v. State, No. CR-91-1975.

The appellant also argues that the prosecutor commented on facts which were not in evidence by making the following statement during his closing argument at the guilt phase:

"Steve Corvin testified that he was the officer in charge of the case. Testified, got numerous reports associated with people who thought they could identify the person, numerous reports from Crimestoppers>."

The appellant argues that this comment was improper because the officer never testified that he had received reports from <Crimestoppers>. The appellant argues that the only mention of <Crimestoppers> in the trial related to Roshell's receipt of $500 from <Crimestoppers> in exchange for her assistance in apprehending the appellant. The record indicates that the appellant failed to object on this ground at trial; therefore, this alleged error must be analyzed pursuant to the plain-error rule. Rule 45A, Ala.R.App.P.

The record indicates that after he had finished testifying, Officer Steve Corvin was recalled as a witness by the State so that the chain of custody could be finalized as to a certain item of evidence in order to properly admit it. The witness was then cross-examined concerning this item of evidence, the jacket, as to where the officer had gotten his information and whether other people had informed him that they had a jacket similar to the one to be admitted. During this cross-examination, defense counsel asked for a "ballpark figure" as to "how many tips you all received."  When Officer Corvin responded that he did not have a ballpark figure, defense counsel questioned him as to whether they had received more than 20 tips. The witness responded, "Yes, sir, probably so."  Defense counsel then stated, "And probably way on up over that?" The witness responded, "Yes, sir."  Thus, the prosecutor had properly argued that State's witness Steve Corvin had testified that the police had received a number of reports and tips concerning this offense. Although he did not testify that the tips came specifically from <Crimestoppers>, any error in citing that source would clearly be harmless. Rule 45, Ala.R.App.P.

However, the record indicates that evidence concerning this telephone call revealed that the appellant telephoned Roshell from the jail on Thanksgiving Day. Roshell testified that it was a three-way call so that his mother was also on the telephone, as well as his sister and his cousin. She testified that the appellant talked about many things and stated that "it was only three people that could have fucked him up" and he indicated that it was either Roshell, Jermaine Norman, or Michael Wilson. He then stated he had "a feeling" that Roshell had done it. Roshell testified that he then stated that "he knew he did it and I knew he did it but he wasn't going to go to court and tell the judge that he did it."  Roshell testified that she then telephoned the police to report the telephone call and subsequently, after the preliminary hearing in this case, she received $500 from <Crimestoppers. She testified that when she called the police she did not know that there was a reward. She testified on cross-examination that she had been working with the Hoover Police Department giving them information for a few months at the time of the telephone call. She further testified that she had not heard anything about this case. She was subsequently recalled as a witness and on direct examination testified that, after she received the telephone call, she telephoned Steve Corvin with the Birmingham Police Department and reported the conversation on the Monday following Thanksgiving.

Harmless error when officer did not specifically
testify that tip came from Crime Stoppers.

KEY v. COMPASS BANK, 2001054 (Ala.Civ.App. 11-16-2001); Annette L. Key et al. v. Compass Bank, Inc., No. 2001054.

On June 30, 1998, a photograph of the plaintiffs taken from the surveillance videotape was published in The Cullman Times, a newspaper of general publication in the community. The caption under the photograph stated, "[t]his bank surveillance photo shows three suspects the Cullman Police Department are looking for in connection with a forgery case." The article, in its entirety, read as follows:

"Cullman Police Department on Trail of Forgery Suspects."

"The Cullman Police Department is asking for help in catching a forgery suspect and two possible accomplices.

"On June 2, two white males and a white female cashed a stolen check at the main branch of Compass Bank.

"Lt. Max Bartlett of the police department said the checkbook had been reportedly stolen from a vehicle parked at Wallace State Community College.

"`We feel like they are possibly students,' Bartlett said of the suspects.

"Anyone with information may call investigation at 734-2868 or CrimeStoppers> at 734-7800.

"Callers to <CrimeStoppers> do not have to give their name and may receive a reward for information that leads to an arrest and subsequent sentence."

Bartlett testified that after he reviewed the photographs taken from the June 2, 1998, surveillance videotape, he asked Owens and Osborn whether they could identify the people in the photographs taken from the surveillance videotape, but they could not. Bartlett determined that the plaintiffs were the persons who had conducted a banking transaction closest in time to the 1:33 time stamped on the forged check. Therefore, he testified, he concluded that the plaintiffs were "strong suspects" in the forgery investigation. Bartlett testified that he then asked Beth Lakey, a reporter at The Cullman Times, to run an article about the forgery, together with a photograph of the plaintiffs, in the "<Crimestoppers>" section of The Cullman Times. Bartlett testified that he requested that Lakey publish the photograph of the plaintiffs as an attempt to identify the people in that photograph. Bartlett testified that Lakey authored the article that appeared in The Cullman Times. It is undisputed that Bartlett did not discuss his intention to publish the photograph of the plaintiffs in a "<Crimestoppers>" article with anyone at Compass.

Several of the plaintiffs' acquaintances recognized them from the photograph in the June 30, 1998, newspaper article. At Key's request, The Cullman Times printed a retraction of the June 30, 1998, "<Crimestoppers>" article.

Also, the plaintiffs argue that the photograph depicts them allegedly cashing a forged check. We cannot agree. The photograph provided by Compass to Bartlett merely depicts the plaintiffs engaged in a banking transaction. Thus, the photograph alone does not portray the plaintiffs in a situation that would be "highly offensive to a reasonable person." The "<Crimestoppers>" article in The Cullman Times stating that the plaintiffs were suspected of cashing a forged check, together with the photograph of the plaintiffs conducting a banking transaction, arguably places the plaintiffs in a false light. However, the photograph taken by Compass, by itself, cannot be said to place the plaintiffs in a "false light."  We cannot say that the trial court erred in entering a summary judgment in favor of Compass on this claim.

In this case, the evidence indicates that after Compass gave the photographs to Bartlett, Bartlett concluded that the plaintiffs were "strong suspects" in the forgery investigation. Bartlett then selected a photograph of the plaintiffs and asked Lakey to publish the photograph in the "<Crimestoppers" section of The Cullman Times. Lakey did so, and the article that accompanied the photograph identified the plaintiffs as suspects in the forgery investigation. Thus, the record indicates that an independent, intervening act — the publication of the article in The Cullman Times — occurred that arguably caused some injury to the plaintiffs.

Photograph of plaintiff conducting a banking transaction
alone does not place Plaintiff in a false light.
Trial court did not err in entering summary judgment.

KEY v. THE CITY OF CULLMAN, 2000965 (Ala.Civ.App. 11-16-2001); Annette L. Key et al. v. The City of Cullman and Lt. Max Bartlett, No. 2000965.

See previous case

SMITH v. STATE, CR-97-0069 (Ala.Crim.App. 12-22-2000); Kenneth Eugene Smith v. State of Alabama, No. CR-97-0069.

The record reflects that after Sennett's murder, the State offered a $10,000 reward for information concerning Sennett's death.  Capt. Ronnie May of the Colbert County Sheriff's Department testified that an anonymous caller contacted the Crimestoppers> program telephone number for the sheriff's department and said that she had information about the Sennett murder.  She told police that she wanted to remain anonymous and that she would not give any information unless she did not have to disclose her name or testify at trial.  She was assigned a number, 569S, and told to give the police this number whenever she called. May testified that the caller told police that three people — Smith, Parker, and Williams — were involved in the murder, she gave their addresses, the makes of their cars, and said that a VCR that had been taken from the Sennett's house was in Smith's house and that Parker had a knife. She said that Smith participated in the murder and that he did so for money and that Parker actually stabbed Sennett.  May said that Caller 569S telephoned police several times to relay information. During the last telephone conversation she told police the identification number of the VCR stolen and gave a description of it to police [fn4] May stated that he then applied for a warrant to search Smith's house.  May further testified that the police never knew the caller's identity.

"People v. Callen, 194 Cal.App.3d 558, 239 Cal.Rptr. 584, (1987), involved a `Crimestoppers' program in which an anonymous caller provided the license plate number of a vehicle involved in a robbery.  In Callen, the police did not know the person's identity, and the defendant's motion to compel disclosure was denied.  The defendant's motion to dismiss, claiming denial of a substantial right by virtue of police conduct which allowed a witness to remain unidentified, was also denied.  The defendant's conviction was affirmed on appeal after the court concluded that the police did not have a duty to determine and disclose the informant's identity.  It reasoned:

"`Such an investigatory burden would not only be onerous and frequently futile, it would destroy programs such as Crimestoppers by removing the guarantee of anonymity. Anonymity is the key to such a program.  It is the promise of anonymity which allays the fear of criminal retaliation which otherwise discourages citizen involvement in reporting crime.  In turn, by guaranteeing anonymity Crimestoppers provides law enforcement with information it might never otherwise obtain. We are satisfied the benefits of a Crime>-<stoppers-type program — citizen involvement in reporting crime and criminals — far outweigh any speculative benefits to the defense arising from imposing a duty on law enforcement to gather and preserve evidence of the identity of informants who wish to remain anonymous.'

Id. at 563, 239 Cal.Rptr. at 587.

"The Callen court indicated that this was the proper result even in the event that the informant was a percipient witness.  It was careful, however, to distinguish cases involving Crimestoppers-type tipsters from those involving informants employed by police, taking direction from police, or having any face-to-face contact with police.

"People v. Siegl, 914 P.2d 511 (Colo.App. 1996), involved a `Crimestoppers' report from an anonymous caller. The informant in Siegl told police that she had been in the defendant's house, and that she had smelled a strong odor of marijuana, and that the defendant's tenant had told her the defendant and the tenant grew marijuana in the house.  After verifying some of the information, police obtained a search warrant for the house, and the defendant was charged with possession and cultivation of controlled substances.  Before trial, the defendant sought a court order requiring the State to disclose the informant's identity.  Following in camera hearings, the defendant's motions in this regard were denied. On appeal, the defendant asserted that the court erred in refusing to require the State to disclose the identity of the alleged anonymous informant to help him prepare his defense. Noting that disclosure of informants was committed to the sound discretion of the trial court, the Siegl court concluded that `the trial court did not abuse its discretion in considering the fact that the Crimestoppers' informant was unknown to the police and in concluding that such anonymity served an important public interest which outweighed the defendant's request for disclosure.'  Id. at 516.  Thus, it upheld the court's denial of the defendant's request for disclosure."

Police are not obligated to disclose the name of an anonymous caller who contacts a Crimestoppers program telephone number.  To make such a requirement would defeat the purpose of such a program.

Moreover, there is absolutely no evidence that any Brady violation occurred.  In order to establish a Brady violation, the party alleging the violation must show:  (1) that the prosecution suppressed evidence; (2) that the evidence suppressed was favorable to the accused; and (3) that the evidence was material. See Kinder v. State, 515 So.2d 55 (Ala.Crim.App. 1986).  Smith cannot satisfy this test because there is no dispute that the State did not know the identity of the anonymous caller.

Capt. May testified at the motion hearing that on March 29, 1988, he received a telephone call from an unidentified female; the caller said that she wanted to provide information on the Sennett murder, but that she wanted to remain anonymous.  May told her to call the <Crimestoppers> telephone number.  She did.  During the initial conversation, the caller asked May what the police were looking for in regard to the investigation.  May said that the police needed to know the names and addresses of the parties involved and any information about objects taken from the scene of the murder.  The caller immediately called the <Crimestoppers number and spoke with Investigator Miller.  She was assigned the number 569S.  This informant told Miller that three people where involved in the murder — Smith, Parker, and Williams — and that the missing VCR, which had been mentioned in a local newspaper article, was in Smith's house.  She also told Miller that Parker had taken a knife to Sennett's home and stabbed Elizabeth Sennett. Miller, attempting to corroborate the information, asked the informant for more specific information about the VCR.  Miller did not tell 569S to enter Smith's home, nor did he encourage her to do so.  The caller told Miller that she would try to get more information. Miller told the informant to call back daily if she had any new information.  On March 30, 1988, 569S called and gave police additional information about the missing VCR.  She described the VCR, providing the make and model.  May testified that the informant was not told to enter Smith's house.  The following occurred during the motion hearing to disclose the identity of the confidential informant:

"Q [Prosecutor]:  Did you ever ask her to make an entry into his home to try to get the information for you?

"A [Capt. May]:  No, sir, I did not.

"Q:  Did you ever ask her to go out and interview witnesses?

"A:  No, sir, I did not.

"Q:  Did you ever direct her specifically to do any acts to obtain information?

"A:  No, sir.

"Q:  Did you have an idea from what she told you as to how she was getting the information she was getting to you?

"A:  I just figured as a friend of the family she was talking to them at some point in time.

"Q:  Did you ever at any point during the investigation or during the time she was supplying you information, ask or request that she go out and interview the defendant?

"A:  No, sir.

"Q:  Or any family member?

"A:  No, sir.

"Q:  Did you ever at any point ask her to do anything that you personally felt that you could not legally do yourself?

"Mr. Singleton [defense counsel]:  I am going to object to that as self-serving, conclusory.

"The Court:  Overruled.

"Q:  Well, let me ask it this way:  You know that there are certain things that you can't legally do during the course of an investigation, is that correct?  Even though it might be beneficial to you for the investigation, you know you can't make an illegal entry into a house?

"A:  Yes, sir.

"Q:  And you know that you can't commit some crime in order to obtain information, isn't that correct?

"A:  Yes, sir.

"Q:  Did you, to your knowledge, ask her to do anything of an unlawful nature in order to obtain information for you?

"A:  No, sir, I did not.

"Q:  And as far as her coming to the point where she was an informant and providing information to you, did you do anything initially to seek her out or locate her or to get her to talk, initially?

"A:  No, sir."

The record shows that caller 569S was not encouraged to enter Smith's house — she did so of her own free will.  Smith failed to meet his burden of establishing that the informant was acting as an agent for the state.  See Feffer.  The informant was acting as a private citizen; therefore, Smith's Fourth Amendment protections were not violated.

Police not obligated to disclosed identity of tipster.
Tipster acting of her own free will entering a home is not
a Fourth Amendment Violation

FLYNN v. STATE, 745 So.2d 295 (Ala.Crim.App. 1999)

Anna Thrash, an investigator for the Montgomery County Sheriff's Department, testified that on July 5, 1995, the sergeant in charge of the investigation received information from a "secret> <witness> line" indicating that Antonio Flynn might have been involved in March's murder. Thrash stated that at that point she did not know the nature, if any, of Flynn's involvement in March's murder, or where an interview with Flynn might lead. Between 11:00 a.m. and 11:30 a.m., Thrash and Investigator Angela Burgess went to Flynn's residence. Flynn's mother, Voncille Flynn, [fn1], was present when the officers arrived. The officers told her that they needed to speak with Flynn about his being on Iris Lane the night of March's murder. She told the officers that Flynn was visiting a residence on Iris Lane. It was established that Flynn dated Valencia Rogers, who lived at 738 Iris Lane, and that Flynn was a good friend of her brother John Rogers, Jr., who also lived at 738 Iris Lane. Mrs. Flynn left in her automobile and brought Flynn home to the awaiting officers. According to Thrash, "[w]e briefly stated that we were investigating the death of a taxicab driver which was pretty common knowledge throughout the community at that point since we had been throughout the community all weekend." R. 381. The officers told Mrs. Flynn and Flynn that "[they] needed to question [Flynn], talk to him about the situation on Iris Lane that involved a taxicab driver, and [they] were going to need him to come to the Sheriff's Department." A short discussion followed about the activity on Iris Lane before the officers left. Mrs. Flynn was present "the whole time." (Vol. 4, R. 12.) [fn2] Thrash testified that "[a]t that time, [Flynn] accompanied [Thrash] to the Sheriff's Department and his mother chose to stay at home." (Vol. 4, R. 11.) Thrash told Mrs. Flynn that "[Thrash] would call and let [Mrs. Flynn] know what the outcome of the interview was, or [the officers] would let her know what the status was as [the officers] found it out." (Vol. 4, R. 38.) According to Thrash, Flynn "freely and voluntarily" accompanied the officers. (Vol. 4, Page 298 R. 11.) Flynn rode with Thrash to the Sheriff's Department; he sat in the front seat and he was not handcuffed.

At some point before 3:30 p.m., information was received from a telephone <secret> <witness that "seemed to indicate that the suspects were Muffin and Teeto." Motion to Suppress R. 40. "Muffin" is a nickname for Flynn and "Teeto" is a nickname for John Henry Rogers, Jr.

Secret witness tip leads police to suspect
MAY v. STATE, 710 So.2d 1362 (Ala.Crim.App. 1997); 710 So.2d 1362, James Kenneth MAY v. STATE, CR-95-2162.

May argues that the trial court erred in denying him access to certain "Crime> <Stoppers>" Information. We find that this argument has not been preserved for our review.

Before trial, May obtained a subpoena duces tecum ordering <Crime> <Stoppers>, a nonprofit organization established to obtain, through informants, information about criminal activity, to produce all records relevant to Marcum's killing. The state filed a motion for a protective order concerning the request for the records and the trial court held a hearing. After the hearing and an in camera inspection the trial court released certain <Crime> <Stoppers documents to the defense but withheld others. May never objected to the trial court's decision to withhold certain records from the defense.

We agree with the state's argument that, because May never objected to the trial court's decision not to release certain records to him, his argument on appeal has not been preserved. May has cited no authority in his reply brief to this Court in support of his position that this argument was preserved solely by virtue of his arguments at the hearing on the State's motion for a protective order. "Absent an objection to an alleged error and a ruling by the trial court, there is nothing for this court to review." Thornton v. State, 527 So.2d 143, (Ala. Cr. App. 1987), cert. quashed, 527 So.2d 148 (Ala. 1988). In the instant case, there was neither an objection to the trial court ruling nor a ruling on the objection. Thus, we cannot review this argument on appeal.

Protective Order issued on Crime Stoppers documents
ALEXANDER v. STATE, 601 So.2d 1130 (Ala.Cr.App. 1992), 601 So.2d 1130
Alexander then attempted to introduce a videotape of a "Crimestoppers>" news broadcast of the alleged crime during his cross-examination of Charlotte Hairston, another eyewitness to the alleged abduction. The court sustained the State's objection to the introduction of this videotape on the same grounds, noting that because Hairston admitted viewing the "<Crimestoppers>" broadcast and because Alexander in no way established that her testimony conflicted with the tape, a videotape of the broadcast could not impeach her testimony.

In the case at bar, Alexander's attempts to "impeach" the testimony of Prescott, Hairston, and Mayo through the playing of videotapes of certain news broadcasts were futile at best. With respect to Prescott, she admitted viewing a Sunday night news broadcast of the alleged crime, but she was unsure whether the proffered videotape was the broadcast that she had previously viewed. The trial court therefore properly sustained the State's objection to the introduction of the proffered videotape because the tape was ostensibly irrelevant. With respect to Hairston, she admitted viewing the videotape of the "<Crimestoppers" news broadcast of the alleged crime, and there was nothing contradictory in Hairston's testimony that could be impeached by the videotape. Finally, with respect to Mayo, there was nothing contradictory between his testimony that he removed the car tag some time after July 28, 1990 and the videotape that allegedly depicted the stolen car with its tag intact on July 28, 1990. Hence, the videotapes proffered during Hairston and Mayo's testimony could not in any way impeach their testimony and were properly excluded from evidence on these grounds.

Viewing the "<Crimestoppers>" broadcast  of videotape did not impeach testimony
ALASKA

BOTELHO v. GRIFFIN, 25 P.3d 689 (Alaska 2001); BRUCE M. BOTELHO, ATTORNEY GENERAL STATE OF ALASKA, BRUCE M. BOTELHO, Attorney General on behalf of the members of ALASKAN SPORTS BINGO JOINT VENTURE, Anchorage Sports Association, Inc., Bartlett High School Boys' Basketball Booster Club, Chugiak High School Boys' Basketball Booster Club; Mat-Su Crime> <Stoppers>, Inc., and Triam Sports Association, Inc.; the members of the LUCKY STRIKE BINGO JOINT VENTURE, Alaska Dance Theater, Inc., Cook Inlet Darting Club, Victims for Justice; the following members of the NORTHERN LIGHTS GAMING CO-OP, Alaska Center for the Environment, Alaska Laborers' Training School, Barrier Free Recreation, Mabel T. Caverly Senior Center, Inc., and West High Athletic Alumni; and THE PUBLIC OF THE STATE OF ALASKA, Petitioners v. MARK and SUE GRIFFIN, husband and wife, in their personal capacity, and d.b.a. ALASKA BINGO SUPPLY, INC.; ALASKA BINGO MANAGEMENT; BINGO MANAGEMENT, INC.; GRIFFCO, INC.; HOT RODS; MANAGEMENT COMPANY; and THE ALASKA CHARITABLE GAMING ASSOCIATION, INC., Respondents, AND MARK GRIFFIN, Individually, and SUE GRIFFIN, Individually, as Husband and Wife, Third-Party Petitioners v. STEPHEN C. (NEIL) SLOTNICK, Individually, and LARRY E. MEYERS, Individually, Third-Party Respondents; No. S-9535

After the attorney general filed his complaint, most of the affected charities were dismissed from the litigation at their own request.  Three member charities of Alaska Sports obtained an order dismissing them from the case with prejudice [fn4]. Four member charities of Northern Lights obtained an order dismissing their claims without prejudice [fn5]. West High Alumni Association — originally a member of Alaska Sports, and later a member of Northern Lights — filed a notice of dismissal with prejudice.  Of the Alaska Sports and Northern Lights member charities whom the attorney general had sought to represent, accordingly, all had withdrawn from the case except for the Anchorage Sports Association and Mat-Su <Crime> <Stoppers>.

[fn3] Alaska Sports' original members were the Anchorage Sports Association, Inc., Triam Sports Association, Inc., Chugiak High School Boys' Basketball Booster Club, Bartlett High School Boys' Basketball Booster Club, and West High Athletic Alumni Association. West High Alumni Association was replaced by Mat-Su <Crime> <Stoppers, Inc., in 1996.

MARKGRAF v. STATE, 12 P.3d 197 (Alaska App. 2000); RICHARD G. MARKGRAF, Appellant, v. STATE OF ALASKA, Appellee, No. A-7432

Markgraf challenges his convictions on two grounds. First, Markgraf asserts that the trial judge committed error by allowing a police officer to testify that, when she interviewed Salzman, he appeared to be fearful.  Second, Markgraf argues that the trial judge should have instructed the jury to distrust Salzman's testimony (i.e., view it with caution) because Salzman received money from the Crime> <Stoppers> program for providing a tip in the theft.  For the reasons explained here, we reject both of Markgraf's contentions and we affirm his convictions.

The police were alerted to Markgraf's crime because Salzman reported the suspected theft to the "<Crime> <Stoppers>" hotline.  Salzman later agreed to testify at Markgraf's theft trial.  (That trial never occurred; Markgraf ultimately pleaded no contest to the theft charge.)

Salzman did, however, testify in the present case — the interference-with-official-proceedings trial.  During his testimony, Salzman stated that he received a $600 reward from <Crime> <Stoppers for his assistance in the underlying theft prosecution.

No error for receiving money from Crime Stoppers
TAYLOR v. STATE, 977 P.2d 123 (Alaska App. 1999); JERRY WAYNE TAYLOR, Appellant, v. STATE OF ALASKA, Appellee, No. A-6872.

In Balentine v. State [fn29], this court followed the supreme court's lead and upheld a trial judge's decision to deny a defense request for disclosure of certain documents relating to the "Crime> <Stoppers" program. The trial judge allowed the State to argue the matter ex parte and, after examining the documents in camera, the judge concluded that they were not relevant to the defense. This court ruled that "the trial court followed the correct procedure".[fn30] 
[fn30] Id. at 929.

No error by trial court for not disclosing Crime Stoppers documents
RYNEARSON v. STATE, 950 P.2d 147 (Alaska App. 1997); Joleen R. RYNEARSON, Appellant, v. STATE of Alaska, Appellee, No. A-6108.

Lloyd involved a search warrant application that was based, in substantial part, on information given by a caller to a Crime> <Stoppers> hot line. The State argued that the caller could be deemed a “citizen informant”. In support of its argument, the State cited two prior decisions in which this court extended a presumption of credibility to anonymous informants. See Effenbeck v. State, 700 P2d 811 (Alaska App. 1985), and Beuter v. State, 796 P.2d 1378 (Alaska App. 1990). We explained, however, that the State had read too much into Effenbeck and Beuter:
[N]either Effenbeck nor Beuter stand for the proposition that . . . informants of unknown or undetermined status can automatically gain citizen informant status by [anonymously] calling a <Crime> <Stoppers> number; to adopt such a rule would simply encourage police to channel calls from their regular informants through a <Crime> <Stoppers line.  To the extent that [they] are relevant [, Effenbeck and Beuter] support the conclusion …that [an] informant[‘s] status must be determined by a realistic, case-by-case assessment of the informant’s probable motives, as they appear from the information properly before the court.

Lloyd, 914 P.2d at 1287. We also emphasized that it is the government’s burden to demonstrate the informant’s status as a citizen informant:

[A] finding of citizen informant status requires at least some circumstantial showing of intrinsically trustworthy motivation. Credibility is not presumed by default: when the information available…does not actually identify the informant as an apparently well-meaning citizen, and when it otherwise sheds insufficient light on [the informant’s] identity and motive to dispel the underlying concerns of Aguilar-Spinelli, the informant’s status as a citizen informant cannot simply be assumed.

Id. At 1287.

The informant’s status as a citizen informant cannot simply be assumed

LANDON v. STATE, 941 P.2d 186 (Alaska App. 1997); Shelton L. LANDON, Appellant, v. STATE of Alaska, Appellee, No. A-5753.

On March 29, 1994, an anonymous caller contacted the Matanuska-Susitna Crime> <Stoppers hotline and reported that Landon was operating a marijuana growing operation in his home.

Crime Stoppers tip leads police to marijuana operation
LLOYD v. STATE, 914 P.2d 1282 (Alaska App. 1996); Brian E. LLOYD, Appellant, v. STATE of Alaska, Appellee, No. 1467

On March 13, 1993 the Crime> <Stoppers> line at the Anchorage Police Department received a phone call reporting a marijuana grow operation at 4618 McPhee. The caller said that Brian E. Lloyd was running a marijuana grow at that residence. The caller described the house as a small red house, also saying that they had seen 50-80 marijuana plants in the house two days before. The caller described Lloyd as being approx 30 yrs old, 5'6", 150 lbs.

In evaluating compliance with Aguilar-Spinelli's credibility prong in the present case, the superior court elected to treat the informant as a "citizen informant." On this basis, the court decided that the corroborating information presented in Detective Koch's affidavit was sufficient to meet the Aguilar-Spinelli test. Lloyd argues on appeal that Koch's affidavit contains insufficient information to support the conclusion that the report came from a citizen informant. The state responds that citizen informant treatment was justified because the report was received on the police department's "<Crime> <Stoppers> line."

In support of its argument that the informant in this case was properly deemed a citizen informant, the state cites Beuter v. State, 796 P.2d 1378 (Alaska App. 1990), and Effenbeck v. State, 700 P.2d 811 (Alaska App. 1985). Beuter and Effenbeck, however, dealt with warrantless investigative stops or limited intrusions based on police suspicions of criminal activity. In both cases, the police had received information through anonymous telephone reports made in response to "<Crime> <Stoppers>"-like programs that encouraged citizens to make anonymous reports to the police; although Aguilar-Spinelli does not formally apply to stop and frisk situations, we discussed the test in these cases by analogy. We pointed out in Effenbeck, 700 P.2d at 814, that "courts faced with anonymous informants in contexts similar to this one have been willing to characterize the informant as a citizen informant." Although we initially found this to be "[s]omewhat surprising[]," we concluded upon further examination that citizen informant status seemed justified in many such cases because the circumstances surrounding the <Crime> <Stoppers> reports eliminated the dangers that ordinarily require police informants to be distrusted. Id. at 814-15.

As can be readily seen, neither Effenbeck nor Beuter stand for the proposition that police informants or informants of unknown or undetermined status can automatically gain citizen informant status by calling a <Crime> <Stoppers> number; to adopt such a rule would simply encourage police to channel calls from their regular informants through a <Crime> <Stoppers> line. To the extent that these decisions are relevant to a case involving a full search based on probable cause rather than an investigative stop or frisk based on reasonable suspicion, both support the conclusion we have already set forth above: that informant status must be determined by a realistic, case-by-case assessment of the informant's probable motives, as they appear from the information properly before the court.

Here, the only evidence presented to the issuing judge concerning the status and motives of the caller who reported Lloyd's marijuana grow was that the call was received on "the <Crime> <Stoppers> line at the Anchorage Police Dept." No information concerning the Anchorage <Crime> <Stoppers> program was given to the court; nor was any information about the nature or circumstances of the call provided. The court was not told whether the informant was named or anonymous, whether any payment or other incentives were asked or offered. The court had no way of knowing if the call was recorded, and nothing before the issuing court provided any assurance that the report could not have been fabricated. As made clear during the pretrial hearing on Lloyd's motion to suppress, much of this information was known to the police and could have been presented to the judge who issued the warrant. But it was not.

Given the cursory nature of the affidavit in this case, the question must be answered in the negative: standing alone, the bare fact that the police received their information through the <Crime> <Stoppers> line does not support an inference that the caller was a citizen informant.

It remains to be considered whether the corroborating evidence in this case satisfied Aguilar-Spinelli's test for establishing the credibility of police informants. Detective Koch's affidavit described three sets of corroborating facts. First, the affidavit noted that Lloyd's physical appearance and the physical appearance of the McPhee Street house matched the caller's information. In addition, a car registered to Lloyd was parked in front of the house. At most, however, this information suggests that the <Crime> <Stoppers>' caller was acquainted with Lloyd and knew where he lived. "[C]orroboration of public facts or wholly innocuous details" cannot meet the Aguilar-Spinelli requirement. Carter v. State, 910 P.2d at 624.

[fn4] For example, the superior court's order denying Lloyd's motion to suppress found it significant to the issue of citizen informant status that "it is documented that an anonymous caller telephoned the <Crime> <Stoppers hot line[,]" that "there is an actual recorded tip," and that the caller "assert[ed] a desire to remain anonymous[.]" None of these facts were before the issuing court.
"[C]orroboration of public facts or wholly innocuous details"

cannot meet the Aguilar-Spinelli requirement
CARTER v. STATE, 910 P.2d 619 (Alaska App. 1996)

According to Santora, the first tip, received by Anchorage Crimestoppers> on March 19, 1990, reported that Carter and his sixteen-year-old daughter Julie were living in a residence in Houston, where they were "selling `just about everything,'" and had "other people `growing for them.'" The second tip, received by the Anchorage Drug Enforcement Unit (DEU) on January 27, 1992, asserted that Carter "has an indoor grow and is dealing cocaine" at his residence. Both of these tips included general descriptions of Carter and of the location of his home.

The third tip, a <Crimestoppers> call to the Mat-Su Narcotics office on May 19, 1993, reported an "individual who is selling marijuana and gets his marijuana from another individual and Phil Carter." According to the tip, Carter and the other unnamed individual were "growing a lot of marijuana and selling in the Valley." This tip did not describe Carter or mention his residence, but it listed a telephone number for him. The final tip, a call to the Anchorage DEU on August 30, 1993, alleged that Carter was purchasing a house on Cheri Lake Road in Houston, that he "has a grow" there, and that he "was `dealing' to people in the Big Lake area."[fn2]
On March 19, 1990, it was reported to Anchorage <Crimestoppers> that Phil Carter, a white male age 30 to 40 with brown hair, and Julie Carter, white female age 16, lived in Houston, Alaska at the end of Horizon Boulevard. The caller provided that they are father and daughter selling "just about everything." The caller also provided that they have other people "growing for them."

On January 27, 1992, the Anchorage office of the [DEU] received information that Phil Carter has an indoor grow and is dealing cocaine at four miles past Big Lake cut off, before Houston. Phil Carter is described to be a white male, late to mid 40's, six feet tall with brown hair.

On May 19, 1993, the Mat-Su Narcotics office received a <Crimestoppers tip from an anonymous caller reporting on an individual who is selling marijuana and gets his marijuana from another individual and Phil Carter. The caller lists Carter's phone number as 8-9-2-7-8-0-2. The caller goes on to state that the other individual and Carter are growing a lot of marijuana and selling in the Valley.

Call to Crimestoppers leads police to marijuana

BRIGHT v. STATE, 826 P.2d 765 (Alaska App. 1992), 826 P.2d 765
Harris and Closson were having a discussion concerning money Closson owed Harris because he had wrecked her car. Closson then implicated himself in the murder and suggested that she could call "Crimestoppers" and turn him in to collect the $1000 reward. Harris stated that she did not believe the statement because Closson frequently told stories and bragged about "tough guy" exploits.

ARIZONA

STATE v. PANDELI, 200 Ariz. 365 (2001), 26 P.3d 1136
¶ 11 That evening, the defendant, Cowan, Chris, and two other friends went to several bars. During the evening, Cowan noticed that defendant appeared subdued and quiet, more than was normally the case. Cowan returned to the motel at the end of the evening. The following morning, Cowan's suspicions of defendant's involvement in the woman's death caused him to call Silent> <Witness, an evidence gathering arm of the Phoenix Police Department. The police came to question Cowan, who surrendered his shoes and deodorant stick to them for testing the red spots. The soles of Cowan's shoes matched prints found near the victim's body in the alley. Additionally, preliminary testing found the red spots on the shoes to be consistent with the victim's blood. Based on these facts, police obtained a search warrant for the defendant's residence and van and took him into custody.

Tip lead to evidence of crime
STATE v. RING, 200 Ariz. 267 (2001), 25 P.3d 1139
¶ 9 On February 14, 1995, the police again attempted to generate conversation by airing a "Silent> <Witness" re-enactment on the local news that contained several deliberately incorrect details about the robbery and murder. Defendant called Ferguson at 10:51 p.m. to talk about the broadcast. Ferguson claimed to have "laughed my ass off" and said he was "not real worried at all now." State's Exhibit #80A, at 3. Defendant stated that "there's only one thing that slightly concerns me," and asked, "What if push comes to shove down the months and they ask for hair and fibers, so forth, and it happens to somehow . . . ." Id. at 4. Later in the conversation, Defendant said, "there was a couple of in continuities (sic) to their story . . . . They showed a suppressed revolver of all things." Id. at 25.

Silent> <Witness" re-enactment on the local news

contained several deliberately incorrect details
STATE v. JONES, 197 Ariz. 290 (2000), 4 P.3d 345
¶ 11 David kept the secret until he saw an appeal on the television for information.  At that time, he told his girlfriend, Toni Hurley, what he knew.  Hurley eventually made an anonymous 88>-<CRIME call, which led to David's contact with the police, and an ultimate release of the information.

88-Crime tip lead to arrest
STATE v. CORDOVA, 198 Ariz. 242 (App. 1999), 8 P.3d 1156
¶ 3 The police received an anonymous tip on the 88>-<Crime> telephone line that a gang member called "Turtle" had committed the robbery. The officers discovered eight gang members, including Cordova, with that nickname. Because Cordova lived near the store, the officers included his picture in the photographic lineup they showed the clerk. The clerk identified Cordova as the armed robber. A subsequent search of Cordova's residence yielded a hooded sweatshirt and a chrome pellet gun resembling items shown in photographs of the armed robbery. And Cordova was wearing a ring when he was arrested that matched the ring the surveillance photographs showed the armed robber had been wearing.

¶ 6 Cordova next asserts that he was entitled to information about the anonymous <88>-<Crime telephone call and the names and addresses of all gang members known as Turtle. A defendant has a right to the disclosure of material evidence. See Ariz. R. Evid. 15.1(a)(7), 16A A.R.S.; State v. Gulbrandson, 184 Ariz. 46, 63, 906 P.2d 579, 596 (1995). "[E]vidence is material if there is a reasonable probability that its disclosure would have altered the result at trial." State ex rel. Romley v. Superior Court, 172 Ariz. 232, 238, 836 P.2d 445, 451 (App. 1992). We review a trial court's failure to order the disclosure of the requested information for an abuse of discretion. State v. Tankersley, 191 Ariz. 359, ¶ 31, 956 P.2d 486, ¶ 31 (1998).

Defendant entitled to disclosure if it would 
have altered the results of the trial
STATE v. FILLMORE, 187 Ariz. 174 (App. 1996), 927 P.2d 1303
Defendant operated a criminal "chop-shop" enterprise that stole, dismantled, and reassembled vehicles and sold or converted the contents. A tip from the silent> <witness> program led police to Defendant's residence, where they established surveillance and later executed search warrants and seized evidence of theft.

The present claim concerns the failure of trial counsel to move to suppress the evidentiary fruits of a warrantless search. The claim centers on the trial testimony of Officer Finlayson of the Phoenix Police Department. Officer Finlayson testified that he received a call from a <silent> <witness> who reported that "a person living in a travel trailer . . . was involved in stolen trucks and was living in a stolen trailer." The witness named a street and approximate location where the trailer could be found. The officer searched and did not find it. The witness called again and named a different street. The trailer was not there. While searching, however, the officer recalled a Vineyard Street property, two blocks away, that matched the witness's description. Approaching that property, he found that, from the street, a trailer top was visible above the wall. Though the officer had no warrant, he entered the property to determine whether the trailer matched the witness's report. The officer stated:

I could see that there was a travel trailer, the top of it, sticking up over the wall, and wanted to determine if this could possibly be the trailer that the caller talked about. But unable to see that from the street, I walked through a big open gate into what looked like a commercial yard — there were trucks, a flatbed semi-trailer and I think maybe an old tractor sitting around — to where I could see this trailer to see if it fit the description of the caller.

Officer Finlayson testified that he observed the name "Scamper" on the back of the travel trailer. He later checked a printout of vehicles stolen in Arizona, found two or three Scamper trailers listed, and concluded that one of the listed Scampers was the trailer reported by the <silent> <witness and located in the Vineyard Street yard.

Tip lead police to surveillance

STATE v. RODRIGUEZ, 186 Ariz. 240 (1996), 921 P.2d 643
The murder remained unsolved for five years. Defendant became a suspect in 1993 when Tucson police received notice from 88>-<CRIME> of an anonymous call [fn2] Based on that call, Detective Salgado of the Tucson Police Department submitted a Petition to Obtain Evidence of Physical Characteristics to the court. Salgado stated in the petition that <88>-<CRIME> had informed police of a call indicating defendant was the killer and that defendant "had returned home [the night of the murder] with blood on his clothing and personal objects belonging to Dawn Dearing."[fn3] The caller also told <88>-<CRIME> that defendant had been "involved in the death of a prostitute where he reported his vehicle as being stolen." The petition stated that defendant had been arrested for indecent exposure near the scene of the crime about one week before the murder and that fingerprints of defendant on file could neither confirm nor eliminate him as a suspect.

B. Was the order to obtain physical characteristics issued on a showing of reasonable cause?
Defendant alternatively contends that, even if probable cause is not required, the discovery order in this case was issued without a showing of reasonable cause. He asserts that the <88>-<CRIME> tip, upon which the petition to obtain evidence was based, provided no indicia of reliability of the tipster, and suggests that the police supplied information in the petition under the pretense that it was part of the tip. The trial court rejected this claim.

Defendant contends that the <88>-<CRIME> tip was unreliable. He urges us to overrule Stanhope and State v. Summerlin, 138 Ariz. 426, 675 P.2d 686 (1983), in which anonymous tips have been held to be reliable, arguing that those decisions are in conflict with the decisions of the United States Supreme Court in Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983), and Alabama v. White,496 U.S. 325, 110 S.Ct. 2412, 110 L.Ed.2d 301 (1990).

This argument is without merit. Gates addressed the issue of probable cause to obtain an arrest or search warrant, which turns on a different standard than that involved here. 462 U.S. at 225-46, 103 S.Ct. at 2325-36, 76 L.Ed.2d 527. White, on the other hand, involved the issue of what constitutes reasonable suspicion in order to justify a Terry stop by the police. 496 U.S. at 326-27, 110 S.Ct. at 2414. Because White did not involve an order obtained from a neutral and detached magistrate prior to the detention, it is inapposite here. See Ornelas v. United States, ___ U.S. ___, ___-___, 116 S.Ct. 1657, 1661-64, 134 L.Ed.2d 911 (1996) (holding standard of review used in warrantless searches is de novo).

The affidavit seeking the order in this case reported that the <88>-<CRIME> caller said that defendant was responsible for the homicide and that he had returned home the night of the homicide with blood on his clothes and property belonging to the victim (the call also referred to another homicide allegedly committed by defendant). In addition, the petition showed that a comparison of defendant's fingerprints with those taken at the scene could neither confirm nor eliminate defendant as a suspect and that defendant had been arrested near the scene of the crime for exposing himself shortly before the homicide.

[fn2] "The <88>-<CRIME> program allows citizens in Pima County to confidentially communicate information to law enforcement officials about known or suspected criminal activity. To protect these tipsters and the general public's interest in effective law enforcement, the <88>-<CRIME> program publicly guarantees anonymity." <88>-<CRIME>'s Motion to Preclude Disclosure.

[fn3] Later testimony showed that the anonymous caller to <88>-<CRIME did not identify the victim by name.

Call to 88 Crime leads police to suspect
STATE v. LOPEZ, 180 Ariz. 209 (App. 1994), 883 P.2d 446
The charges against Lopez arose from an October 25, 1980 incident during a Tucson Police Department undercover operation in the parking lot of the Tucson Convention Center. In an attempt to apprehend a burglary suspect, Officers Peter Duerr and Craig Holmes hung onto the suspect's car. As the suspect sped away, the officers were thrown off the vehicle and injured, one seriously. The suspect's vehicle headed directly towards Officer Robert DeDeyn, who jumped out of the way to avoid being hit. Officer Ruth Ann Pfeffer, who witnessed the incident, and DeDeyn prepared written reports. Pfeffer, DeDeyn, and Holmes gave tape-recorded statements describing the incident on October 26. On October 27, Drs. Russell and Lindsey conducted hypnotic sessions with Pfeffer, DeDeyn, and Holmes, which resulted in a composite description of the suspect. After police received an 88>-<Crime tip, Lopez was indicted, and an arrest warrant was issued.

88-Crime tip lead police to arrest
STATE v. WEST, 176 Ariz. 432 (1993), 862 P.2d 192
Later, Lisa's friend Patty called, and Lisa told her what she had heard about defendant's activities. About 45 minutes later, Lisa went to Richard's apartment and confronted defendant. She told him that she had a "pretty good idea of what had happened" and that, if the victim could be helped, he should be. Lisa told defendant that "he should call Silent> <Witness or somebody that would go check to see if this man was alive and that he probably had family that loved him." Defendant replied, "[N]o, this man had nobody," and that Lisa "would have to live with it."

Call placed to Silent Witness leads to arrest
ARKANSAS

ASHE v. STATE, 57 Ark. App. 99 (1997); Leamon L. ASHE v. STATE of Arkansas, CA CR 96-418, 942 S.W.2d 267
Appellant submits that the State's only evidence against him was: (1) An unsubstantiated report that he had relatives living within two to four blocks of the car lot from which the car was stolen; (2) the car was found in Memphis, Tennessee, about a month after the theft, parked in front of 3046 St. Clair Place, which was the address appellant gave as his address; (3) a fingerprint matching one of appellant's fingerprints was found on the unattached rearview mirror that was lying on the floor of the car; and (4) a hearsay report about a "Crimestopper's tip" that led police to the car. Appellant submits various scenarios that would innocently explain these facts.

Crimestopper's tip" that led police to the car
CALIFORNIA

PEOPLE v. BEMORE, 22 Cal.4th 809 (2000); 996 P.2d 1152, 94 Cal.Rptr.2d 840
On October 21, 1985, a local television show called Crime> <Stoppers> sought information from the public about the Aztec crime on behalf of the San Diego Police Department. Hill promptly telephoned the program and conveyed her suspicions about defendant's involvement. Robertson and Hill gave the police the mop that defendant had discarded in the Bates Street dumpster, as well as the money bags and knife left in their apartment after the safecracking episode. According to Heinkel, the recovered mop and money bags were identical to items stolen during the capital crime.

On October 26 1985, several days after the <Crime> <Stoppers broadcast, the San Diego Police Department encountered Cosby when he drove defendant's car into the front yard of a house.
Crime Stoppers broadcast lead police to suspect
COLORADO

People v. O'Hearn, 931 P.2d 1168 (Colo. 1997)

[2] On February 28, 1996, Colorado Springs police officers Gregory, Fischlein, and Bertsch received a "tip package" from their sergeant containing an anonymous tip that had been called into "crime> <stoppers" and relayed to the police department.  The essence of the "tip" was that there had been a high level of foot traffic to and from a residence on North Chestnut Street where Ann Marie O'Hearn (O'Hearn) resided.  The tipster also expressed a belief that the foot traffic was related to narcotics activity. Officer Gregory testified that, in responding to such a tip packet assigned by a superior officer, the assigned officers are expected to conduct an investigation.  Although the nature of this particular investigation was not specified by the assigning officer, the investigating officers decided to engage in what they described as a routine Colorado Springs police practice called a "knock and talk."  This involves the police engaging citizens in conversation at their homes, in the pursuit of investigating suspected criminal activity.

Call to Crime Stoppers lead police to criminal activity
People v. Siegl, 914 P.2d 511 (Colo. App. 1996)

[2] On October 7, 1991, the Undersheriff for Delta County, Colorado, received a Crime> <Stoppers> report from an anonymous female caller identifying the defendant as the owner of a house near Hotchkiss, Colorado.  Co-defendant was a tenant.  The informant told the Undersheriff that:  (1) she had been in the house; (2) she had seen large overhead lights on the second floor; (3) she had been told by the tenant that the tenant and defendant grew marijuana in the house; and (4) she could smell a strong odor of marijuana in the house.  The informant also described the exterior of the house in detail, including the unusual fact that the upstairs windows were covered with tin foil.

[19] In this case, the information was received through the <Crime> <Stoppers> telephone line which offers members of the public the opportunity anonymously to provide information to the police about criminal activity.  Callers on the <Crime> <Stoppers> telephone line are assigned a number which guarantees anonymity and is the only means of identification unless the callers elect to identify themselves.

[20] Here, as in Pannebaker, the Undersheriff did not claim that the anonymous <Crime> <Stoppers> caller was reliable.  Rather, he undertook an independent investigation and corroborated the details given to him by the caller including: (1) ownership of the house, its occupants, and their vehicles;  (2) unusual use of tin foil to cover the upstairs windows;  and (3) unusual electric usage.  Thus, by corroborating a tip of unknown veracity, the Undersheriff established probable cause.  See People v. Pannebaker, supra.

[22] We also note that, in the one published opinion we have found involving a <Crime> <Stoppers> program, the court held that the police did not have a duty to determine and disclose to defendant the identity of the informant.  The court reasoned:

Such an investigatory burden would not only be onerous and frequently futile, it would destroy programs such as Crimestoppers by removing the guarantee of anonymity.  Anonymity is the key to such a program.  It is the promise of anonymity which allays the fear of criminal retaliation which otherwise discourages citizen involvement in reporting crime.  In turn, by guaranteeing anonymity Crimestoppers provides law enforcement with information it might never otherwise obtain. We are satisfied the benefits of a Crimestoppers-type program — citizen involvement in reporting crime and criminals — far outweigh any speculative benefits to the defense arising from imposing a duty on law enforcement to gather and preserve evidence of the identity of informants who wish to remain anonymous.

[30] The record reflects that the trial court held an in camera hearing and examined the Undersheriff's notes of the <Crime> <Stoppers> call.  See People v. Dailey, 639 P.2d 1068 n. 11 (Colo. 1988) (approving in camera hearings by trial court as appropriate procedure).  The court then found that the Undersheriff's notes were authentic, that the <Crime> <Stoppers> program was legitimate, and that the anonymous informant existed. These finding counter the defendant's claim that the informant was fictitious.

[34] There is no fixed rule regarding disclosure of informants, and the decision of whether to order disclosure is committed to the sound discretion of the trial court.  People v. Dailey, supra.  A balancing test must be applied which considers, inter alia, the public interest in protecting the flow of information to law enforcement authorities and the availability of the informant.  Roviaro v. United States, 353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957); People v. Callen, supra. (police have no duty to determine and disclose to defendant the identity of an anonymous informant providing information through <Crime> <Stoppers> program).

[35] Here, we conclude the trial court did not abuse its discretion in considering the fact that the <Crime> <Stoppers' informant was unknown to the police and in concluding that such anonymity served an important public interest which outweighed the defendant's request for disclosure.

[36] In summary, the trial court did not err in denying defendant's motion for a veracity hearing and in denying defendant's request for disclosure of the informant.

Corroborating a tip of unknown veracity,  established probable cause.  
Police did not have a duty to determine and
disclose to defendant the identity of the informant
People v. Titus, 880 P.2d 148 (Colo. 1994)

CI [Confidential Informant] asked the male if the property out in front was for sale, specifically a VCR.  The male party stated that the VCR was for sale, and CI asked, "Are you Tom?".  The male replied, "Yeah", and CI told Tom Titus that he was a friend of "Barb's", which was the first name of a person whose license plate had been seen at Titus' residence by Crime> <Stopper> #1789E.  At that time, Tom Titus stated, "Oh, uh, Mimi".

[32] The affidavit of Detective Richter begins and ends our review, confirming the propriety of the trial court's ruling.  In his affidavit, Detective Richter stated that "<Crime> <Stopper> #1789E believed [the defendant was] selling large amounts of marijuana from [his] home, based on the amount of traffic going to and from the residence, and that most of the traffic going to that address only stayed a short period of time."  

[35] Moreover, because <Crime> <Stopper> #1789E was a first-time informant unknown to Detective Richter, it is impossible to determine the informant's veracity or reliability.  However, we do know that the informant has not provided information in the past and, as set forth above, that the assumptions made by the first-time informant were, in fact, refuted in at least one material respect, i.e., that the nature of the traffic did not reflect "possible marijuana customers."[fn5]  This past experience deficiency is exacerbated by the fact, clearly set forth in the affidavit of Detective Richter, that on three occasions Richter, trained in detecting drug traffic of the type alleged, saw "no activity [of] possible marijuana customers going in and out of the residence."

[fn5] The affidavit, on its face, suggests a basis for the high volume of traffic at Titus' home:  "<Crime> <Stopper> #1789E told your affiant that they [sic] believe Tom Titus has a telephone repair business which is run from Titus' residence, and that to their [sic] knowledge Titus is not employed anywhere else."  The nature of a telephone repair business also explains, perhaps, why the same vehicles would be seen more than once — presumably to both deliver and pick up telephones being repaired.  

[41] Detective Richter's affidavit contains several important facts supporting the issuance of a search warrant.[fn6]  First, the affidavit states that a citizen informant, <Crime> <Stopper> #1789E, named the defendant as a suspected dealer in "large amounts of marijuana" from his residence at 716 Arcadia Place.  To support this allegation, <Crime> <Stopper> #1789E reported that a high volume of traffic visited the defendant's residence for short periods of time, usually in the evening and on the weekends.[fn7]  In connection with this allegation, <Crime> <Stopper> #1789E provided Detective Richter with the license plate numbers and vehicle descriptions of 47 vehicles which had visited the defendant's residence during a one month period.

[42] Second, the affidavit states that <Crime> <Stopper> #1789E reported having "smelled the odor of burned marijuana" coming from the defendant's house "on several occasions."  <Crime> <Stopper> #1789E also told Detective Richter that she[fn8] was "familiar with the smell of burning marijuana, as [she] had been exposed to marijuana in the past, through acquaintances."

[44] Finally, the affidavit describes the efforts made by Detective Richter to corroborate some of the information reported by <Crime> <Stopper> #1789E.  Detective Richter checked the license plate numbers provided by <Crime> <Stopper> #1789E and found that they matched the descriptions of the vehicles given by <Crime> <Stopper> #1789E.  He also conducted surveillance on the defendant's residence on three separate occasions, "each time for approximately 30 minutes to one hour, in the early evening," but did not observe any possible marijuana purchasers entering or leaving the premises.  Finally, Richter inspected the reports given by <Crime> <Stopper> #1789E and found that many of the vehicles which she identified had gone to the defendant's residence "on an every other day basis."

[47] The majority also attempts to downplay, in part III B of its opinion, <Crime> <Stopper> #1789E's report of a high volume of vehicle traffic for short periods of time at the defendant's residence.  See maj. op. at 8.  In dismissing this information as effectively irrelevant to the probable cause determination, the majority states that "[t[he fact that a large number of people visit a residence in a one-month period does not establish that illegal activity is taking place."  Id.  

[48] The majority also questions the relevance of Detective Richter's corroboration of the license plate numbers and vehicle descriptions provided by <Crime> <Stopper> #1789E.  See id. at 8-9. Once again, although I agree with the majority that the "matching of vehicle license plate numbers with vehicle descriptions [is] not the kind of `police corroboration' that would serve to establish probable cause in this case," id. at 9 (emphasis added), I disagree with the majority's wholesale dismissal of such efforts by Detective Richter.  Independent police corroboration of the existence of the vehicles described by <Crime> <Stopper> #1789E certainly strengthens the veracity of that informant's tip, and, as such, constitutes additional support for the issuance of a search warrant in this case.  See Illinois v. Gates, 462 U.S. 213, 244-45 (1983) ("It is enough, for purposes of assessing probable cause, that `corroboration through other sources of information reduced the chances of a reckless or prevaricating tale' . . . .").

[49] I also question the reasons provided by the majority to support its conclusion, in part III C of its opinion, that <Crime> <Stopper> #1789E's statement that she smelled burning marijuana coming from the defendant's residence "on several occasions" adds little to the probable cause calculus.  Id. at 10.  For example, the majority cites the defendant's briefs for the proposition that "there is no evidence that [<Crime> <Stopper> #1789E] is knowledgeable about the identification of smells."  Id.  As a factual matter, this statement is misleading because <Crime> <Stopper> #1789E did tell Detective Richter that she was specifically familiar with the odor of burning marijuana based on past exposure.  More problematic, however, is the implication here that a citizen informant's first-hand sensory observations add little, if anything, to the probable cause equation unless it has been established that the informant has some formal expertise in the particular area (e.g., in the "identification of smells"). Id.  Where, as in this case, the odor alleged to have been detected is the distinctive smell of burning marijuana, considerable weight should be given to an informant's statement that he or she recognizes such an odor from personal experience. See, e.g., United States v. Nielsen, 9 F.3d 1487, 1491 (10th Cir. 1993) ("The smell of burnt marijuana would lead a person of ordinary caution to believe the passenger compartment might contain marijuana."); United States v. DeLeon, 979 F.2d 761, 764-65 (9th Cir. 1992) (distinguishing between the distinctive odor of burned marijuana and the less pungent odor of planted marijuana, which requires a trained or experienced person to detect); United States v. Pond, 523 F.2d 210, 213 (2d Cir. 1975) ("It cannot be disputed that marijuana has a distinctive pungent odor . . . ."), cert. denied, 423 U.S. 1058 (1976); United States v. Barron, 472 F.2d 1215, 1217 (9th Cir. 1973) (holding that where an agent "familiar with the odor of marijuana" smells such an odor emanating from an automobile, that fact alone is sufficient to establish probable cause to search for marijuana), cert. denied, 413 U.S. 920 (1973); People v. Baker, 813 P.2d 331, 333 (Colo. 1991) ("In this case, the officers had probable cause to believe a crime was being committed when they smelled burned marijuana.").  Although a more detailed explanation of <Crime> <Stopper> #1789E's experience with the odor of burnt marijuana would have made the tip even stronger, a showing of specific olfactory expertise is not required under the "totality of the circumstances" test.  Accordingly, <Crime> <Stopper> #1789E's statements as to the odor of marijuana emanating from the defendant's residence constitute additional support for the issuance of the search warrant.

[50] I am further troubled by the implication in the majority opinion that <Crime> <Stopper> #1789E's claim to have smelled burning marijuana coming from the defendant's residence is somehow less relevant to the probable cause determination simply because it does not "support the conclusion that Titus was selling marijuana out of his home."  Maj. op. at 11 (emphasis in original).  The question presented before the issuing judge in this case was whether the affidavit in support of the warrant alleged "sufficient facts to warrant a person of reasonable caution to believe that contraband or other evidence of criminal activity is located at the place to be searched."  Pate, slip op. at 7 (emphasis added); People v. Arellano, 791 P.2d 1135, 1137 (Colo. 1990).  Thus, an informant's claim that a suspect is using marijuana in his residence or is merely storing it there for someone else supports the issuance of a warrant to search the premises, even if such statements do not compel the conclusion that the suspect is actually selling marijuana from his home. See Pate, slip op. at 15 n.15.

[fn7] According to the affidavit, <Crime> <Stopper> #1789E described this heavy vehicular traffic as "very inconvenient to those living in the immediate area, as 716 Arcadia Place does rest in a cul-de-sac."

[fn8] The majority uses the pronoun "she" to refer to <Crime> <Stopper> #1789E.  The only indication in the record as to the gender of <Crime> <Stopper> #1789E are references, made by counsel for the defendant at the suppression hearing, to "this lady" and "her" statements to the police about the defendant.  Although counsel for the defendant characterized <Crime> <Stopper> #1789E as female, the informant's identity has not been disclosed in these proceedings (the affidavit uses the plural "they" to refer to the informant).  For purposes of consistency, I will also refer to <Crime> <Stopper #1789E as "she or "her."

("It is enough, for purposes of assessing probable cause, that `corroboration through other sources of information reduced the chances of a reckless or prevaricating tale' . . . .").
People v. Pate, 878 P.2d 685 (Colo. 1994)

[19] Officer Lehmann corroborated the informant's specific statements about Acosta and his recent arrest on New Mexico warrants for drug offenses. He also checked Acosta's criminal record and discovered that Acosta had been arrested previously for conspiracy to sell marihuana and that an anonymous Crime> <Stoppers> report indicated that he regularly sold marihuana.

[fn4] Acosta's record also indicated that he had been arrested previously for conspiracy to sell marihuana, felony larceny and first degree criminal trespass, and that <Crime> <Stoppers had received an anonymous report that an individual had been purchasing marihuana from Acosta on a regular basis.

Crime Stoppers tips leads police to arrest
People v. Breidenbach, 875 P.2d 879 (Colo. 1994)

[2] The Logan County Sheriff's Office received information from a crime> <stopper's report that marihuana was being grown by Doug Breidenbach on agricultural land located in Logan County. In an effort to corroborate this information, on September 25, 1992, Undersheriff Robert Bollish requested that a helicopter perform an aerial search of property owned by members of the Breidenbach family. During one of the helicopter fly-overs, marihuana was spotted in a field owned by Breidenbach Brothers, Inc. (Breidenbach Brothers),[fn1] and a search warrant was obtained for this property.[fn2] 
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QUINTANA v. COMMISSIONER OF CORRECTION, 55 Conn. App. 426 (1999), 739 A.2d 701
Specifically, the petitioner argued that his attorney should have more thoroughly examined Hernandez on the issue of the reward money [from Crime> <Stoppers>] and any arrangements he might have made with the police in return for testifying against the petitioner in consideration of leniency with respect to a weapons charge that was pending against him.

The third count, labeled "due process," alleges that the petitioner was deprived of his rights (1) to confront the witnesses against him and (2) to exculpatory information. In support of this claim, the petitioner alleged that Hernandez contacted an agency in Waterbury known as <Crime> <Stoppers> prior to testifying at the petitioner's probable cause hearing and at trial. Hernandez was told by <Crime> <Stoppers> that he would receive money for his cooperation in prosecuting the charges against the petitioner if the petitioner was convicted. This arrangement was unknown to the petitioner or his attorney because of either Yamin's inadequate investigation, the Waterbury police department's failure to inform the state's attorney or the state's attorney's failure to inform the petitioner or his attorney. Following a hearing, the habeas court dismissed the petition. This appeal followed.

Central to all of the petitioner's claims is that Hernandez received compensation from <Crime> <Stoppers> in exchange for information regarding the victim's murder. The habeas court made extensive findings and conclusions as to <Crime> <Stoppers>, its relationship to the police department and the relationship between the department and Hernandez.

The habeas court found the following facts. <Crime> <Stoppers> is a civic organization with a civilian board of directors that aids local police departments in solving crimes. <Crime> <Stoppers> has a telephone number that rings at the police department where a police officer is assigned to be the "<Crime> <Stoppers> officer." The number is not connected to the department's switchboard.

Through local advertisements, citizens are encouraged to call <Crime> <Stoppers> to give information about unsolved crimes. When a person calls <Crime> <Stoppers>, he or she is given a code number by the officer and is told to call back at a later date to see whether the information has led to an arrest. If such is the case, the caller is given a reward.

In addition to the <Crime> <Stoppers> officer, another officer is assigned <Crime> <Stoppers> duties. This is the "<Crime> <Stoppers> liaison officer." After acquiring information from the <Crime> <Stoppers> officer, the liaison officer meets with the <Crime> <Stoppers> board at its monthly meeting to report whether telephone calls have resulted in arrests. If so, the board votes to award the caller a cash reward, the amount of which depends on the seriousness of the crime. At the time of the stabbing in this case, arrests for murder usually warranted a reward of $1000. It is normal procedure for the president of the board to write a check and give it to the liaison officer who, in turn, cashes it and deposits the money at a drop-off point where it can be picked up by the caller.

The city of Waterbury supports the local <Crime> <Stoppers> group by paying the <Crime> <Stoppers> officer's salary as well as the cost of his office and telephone. Both the <Crime> <Stoppers> officer and the liaison officer are regular members of the police department whose  duties are assigned by the superintendent of police. Their <Crime> <Stoppers> duties are within the scope of their duties as police officers.

Once the <Crime> <Stoppers> officer receives a telephone call and assigns the caller a code number, the officer completes a <Crime> <Stoppers> form that includes a summary of the proffered information. The original form is kept in the <Crime> <Stoppers> officer's office in a filing cabinet for which only he has the key, and a copy is sent to the relevant department division for action. Although the form is kept in the police department, it is not made a part of the department's official file. The copy sent to the department division may be discarded or returned to the <Crime> <Stoppers> officer. Because it is generated by the <Crime> <Stoppers> officer, it is not considered to be a police document. Consequently, when the police file is turned over to the state's attorney, <Crime> <Stoppers> documents are not included.

The <Crime> <Stoppers>' standard operating procedure does not accurately reflect what happened in Hernandez' case. The habeas court's findings reveal that there was one person who provided information on the victim's murder and this person was given code number 368. The information was not brought to the attention of the <Crime> <Stoppers> officer through an outside telephone call, but instead, was transmitted to the officer by a member of the police department who had questioned Hernandez.

The <Crime> <Stoppers> officer prepared a report in the case, but completed only that portion of it that identified the names of the individuals arrested and the reward information. The reward information was provided to him by his supervisor. He stated that he did not complete the first eight lines of the form or its narrative portion. The form indicates that a murder occurred on March 11, 1986, and that a call was received on March 17, 1986. On the form, the petitioner and another individual, Blas Oliveras, were identified as suspects. The form also indicates that the information was referred to the detective division and that the petitioner and Oliveras were arrested and charged with felony murder. Next to the word "reward," "$1000" is written; next to the typewritten "date paid" is written "3/19/86." Above the "date paid" notation, "$200" is written, and next to an asterisk is written: "10/8/86 — $800 Back to <Crime> <Stoppers> (from [Detective Bureau] to Cap. Boyce) $800 paid 6/16/87 1300 Quality Auto Sales."

The narrative portion of the form reads as follows: "On 3/19/86 Chief of Det Bur notified <Crime> <Stoppers> that above caller 368 had contacted Det Bur on 3/17/86 and provided essential information, which was corroborated, providing the identity of murder suspects and enabling [police] to obtain and subsequently serve arrest warrants for two persons. In lieu of this and the additional fact that the caller would waive any right to anonymity and will be testifying in this matter — that caller should be entitled to the reward offered. . . . This request was subsequently presented to the chairman of <Crime> <Stoppers> board for his approval or denial."

The habeas court further found that the information Hernandez provided to detectives was the information contained in the <Crime> <Stoppers> form. That court also found that <Crime> <Stoppers> authorized a $1000 reward, which was made available to the detective bureau, that $200 was paid to Hernandez and that $800 was subsequently returned to <Crime> <Stoppers> but was later paid to Hernandez. On the basis of the evidence adduced at the habeas hearing, the habeas court inferred that <Crime> <Stoppers> was contacted by unknown members of the police department who received $1000 and paid it to Hernandez in two installments. Finally, the habeas court determined that Hernandez was the person designated as number 368.

At the time of trial, the state's attorney did not have knowledge of the reward payment arrangement between <Crime> <Stoppers>, the police and Hernandez. Nevertheless, the state's Attorney breached the duty to disclose. "Police are treated as an arm of the prosecution for Brady purposes, and the taint on the trial is no less if they, rather than the state's attorney, were guilty of the nondisclosure.... The State's duty of disclosure is imposed not only upon its prosecutor, but also on the State as a whole, including its investigative agencies. Therefore, if the [exculpatory materials] were held by the...police department we would be compelled to conclude that, constructively, the State's attorney had both access to and control over the documents." (Citations omitted; emphasis added; internal quotation marks omitted.) Demers v. State, 209 Conn. 143, 153, 547 A.2d 28 (1988). Because the habeas court's findings clearly show that the police department knew of the payment to the petitioner and that it did not disclose the information, we conclude that the petitioner has satisfied the first element of Brady.

We also conclude that the suppressed evidence would have been favorable to the petitioner's defense. Knowledge that Hernandez was paid for his testimony would aid the petitioner in his attempt to impeach the witness. Moreover, our Supreme Court has recognized that "[i]mpeachment evidence as well as exculpatory evidence falls within Brady's definition of evidence favorable to an accused." State v. Monteeth, 208 Conn. 202, 213, 544 A.2d 1199 (1988).

The fact that Hernandez was compensated by <Crime> <Stoppers> for his involvement in this case should have been made known to the petitioner. Because the only part of his testimony that is inconsistent with Berman's is substantially corroborated by other evidence, we conclude that there is not a reasonable probability that, had the information been conveyed to the petitioner, the result of his trial would have been different. Accordingly, the petitioner's claim must fail.

Bloss further testified that it was inconceivable that the petitioner's counsel would make no effort to speak to Hernandez. He testified that counsel's failure to do so resulted in the failure to discover the payment arrangement between Hernandez, <Crime> <Stoppers and the police.

State's Attorney breached the duty to disclose payment
QUINTANA v. COMMISSIONER OF CORRECTIONS, No. CV-89-723 (Mar. 2, 1998); JOSE QUINTANA v. COMMISSIONER OF CORRECTIONS, 1998 Ct. Sup. 2964

The petitioner's conviction was affirmed on direct appeal. State v. Quintana, 209 Conn. 34 (1988). Subsequently, on April 17, 1989, the petitioner brought this habeas petition. By Amended Petition dated July 5, 1990, and further amended on July 27, 1990, the petitioner claimed that his incarceration is unlawful on the basis of his assertion that he had been denied the effective assistance of trial counsel, and that he had been denied due process by the failure of the State to notify the defense that a State's witness, Gregorio Hernandez, had been promised money by Crimestoppers>, Inc., (<Crimestoppers>) in exchange for his cooperation with the prosecution. Following an evidentiary hearing, the court, Dunn, J., granted the petitioner's request for a new trial on the basis that he had been denied the effective assistance of counsel in the underlying criminal proceedings. The decision of the habeas court was reversed and remanded on appeal. The Supreme Court found that the trial court applied an erroneous standard in determining that the petitioner had been denied the effective assistance of counsel in the underlying criminal proceedings. Quintana v. Warden, 220 Conn. 1 (1991). On remand, this court heard the habeas petition anew.

The Fourth Amended Petition dated December 30, 1996 contains four counts. The petitioner makes the following claims with respect to the underlying criminal proceedings: (1) he was denied the right to counsel; (2) he was denied the effective assistance of trial counsel: (3) he was denied due process; and, he is actually innocent of the crime of Felony Murder. In support of his first count, the petitioner alleges that he was denied counsel by trial counsel's unreasonable demand for additional counsel fees. The petitioner's second count, claiming ineffective assistance of counsel, alleges myriad acts and omissions including counsel's failure to object to certain trial evidence, failure to conduct an adequate pretrial investigation, failure to have the petitioner medically examined prior to trial in support of his claim that he sustained defensive wounds in an altercation with the victim, and failure to adequately investigate the circumstances under which a State's witness, Gregorio Hernandez, gave pretrial statements to the police. The petitioner's third count has several components. In furtherance of this due process claim, the petitioner asserts that Gregorio Hernandez had contacted <Crimestoppers> prior to his testimony, and that Hernandez had been told by <Crimestoppers> that he would receive money in exchange for his cooperation in prosecuting the charges against the petitioner, but only if Quintana were convicted. The petitioner alleges that this arrangement was not known by Quintana because his lawyer failed to conduct an adequate pretrial investigation, and also because the State failed to disclose it as exculpatory information. In this count, the petitioner alleges that the State's failure to disclose Hernandez' arrangement with <Crimestoppers> denied him the constitutionally-protected right to confront his accuser. Finally, as to the petitioner's actual innocence claim, he asserts that since the trial, State's witness Gregorio Hernandez has recanted his trial testimony, and that the recantation is new evidence likely to produce a different outcome at trial.

Attorney Yamin testified that he was unaware, prior to trial, that Hernandez then had criminal charges pending against him; nor was he aware of Hernandez' involvement with <Crimestoppers>. Attorney Yamin testified that if he had been made aware of this information he would have used it on cross examination to attack Hernandez' credibility. Given the information reasonably available to him, Attorney Yamin's examination of Hernandez was adequate. He attempted to discredit Hernandez' trial testimony that his statement had not been coerced by the police by bringing out an inconsistency in his probable cause testimony. Attorney Yamin confronted Hernandez with his prior testimony that when initially questioned by the police, the police told him that if he did not cooperate they might consider him to be one of the assailants.

In order to discuss the petitioner's claims regarding Gregorio Hernandez, it is appropriate to discuss certain facts concerning the relationship between Gregorio Hernandez and the Waterbury Police Department and the relationship between <Crimestoppers> and the Police Department. Waterbury Police Captain Robert Segal testified to the following in regard to <Crimestoppers>:

<Crimestoppers> is an international organization which serves as an umbrella to local affiliates worldwide.

<Crimestoppers> in Waterbury is a non stock corporation affiliated with the international organization. The Waterbury group was incorporated in the State of Connecticut in 1982 and is supported by local fund raising. It is a civic organization with a civilian board of directors, and exists for the purpose of assisting the local police department solve crimes. The Board of Directors meets monthly.

<Crimestoppers> has a telephone number which rings on a telephone located at the Waterbury Police Department and manned by a police officer assigned by the Department to be the <Crimestoppers> officer. This is a separate phone number, not connected to the central police switchboard. Through local advertisements, citizens are encouraged to call the <Crimestopper> phone number to give information about unsolved crimes. It is the <Crimestopper> protocol that when a person calls, he or she is given a code number by the <Crimestopper> officer, and is told to call back at a later date to determine whether the information has led to an arrest. It is <Crimestopper> policy that if information leads to an arrest, then the caller is provided a reward

.

In addition to the <Crimestopper> officer, there is another police officer who is assigned <Crimestopper> duties. This is the <Crimestopper> liaison officer, who is presently a captain in the detective division. After acquiring information from the <Crimestopper> officer, the <Crimestopper> liaison officer meets with the <Crimestopper> Board of Directors at its monthly meeting to report on whether phone calls have resulted in arrests. In those cases, the Board votes to award the callers rewards, the amount of which are often dependent on the seriousness of the crimes. By informal understanding, at the time of the Chrisman stabbing, information leading to an arrest for murder usually warranted a reward of one thousand ($1000) dollars. It is the normal procedure for <Crimestoppers> that once the Board authorizes a reward, the President of the Board writes a check to cash and gives it to the <Crimestopper> liaison officer who cashes the check and brings it to a drop-off point where it is then retrieved by the person who initially supplied the information to <Crimestoppers>.

In Waterbury, the municipality supports <Crimestoppers> by providing funding for the <Crimestopper> officer's salary, office, and telephone. The officers designated as the <Crimestopper> officer and <Crimestopper> liaison officer are regular members of the Waterbury Police Department assigned their duties by the Superintendent of Police. Their actions in regard to <Crimestoppers> are within the scope of their duties as police officers.

Once the <Crimestopper> officer receives a phone call and assigns the caller a code number, the officer completes a <Crimestopper> form which includes a summary of the proffered information. While the original of this form is kept in the <Crimestopper> officer's office in a filing cabinet for which only he has the key, a copy is sent to the relevant division of the Police Department for action. Though the form is kept in the Police Department building proper, it is not made a part of the Police Department's official file. The form which is sent to a division, e.g. detective division, may be discarded by the division or returned to the <Crimestopper> officer. Because it is generated by the <Crimestopper> officer in furtherance of the purposes of <Crimestoppers>, the rest of the Department does not consider it to be a police document. Thus, when the police file is turned over to the State's Attorney, <Crimestopper> documents are not included. A copy of this form is not provided to the local <Crimestopper> organization.

Current Waterbury <Crimestoppers> President Francisco DiGiovanna testified that he has been a member of the <Crimestoppers>' Board since its inception in 1982. Mr. DiGiovanna testified that the Board must approve any reward requests at its monthly meeting. Before this meeting, Mr. DiGiovanna reported, the liaison officer meets with a committee of the Board to report calls made to the <Crimestopper> office. During this committee meeting, the liaison officer discusses the date of occurrence, the information provided, and the results led to by the information. Based on this report, the Committee determines to make a specific recommendation to the full Board for reward payment. Once the Board approves payment of a reward sum, the actual payment is totally dependant on the initial informant calling back to retrieve his or her reward. For this purpose, <Crimestoppers> keeps an escrow amount at a designated drop off point. From time to time there may be four to five hundred dollars available at the drop off point.

Mr. DiGiovanna testified that, in spite of his search for records, he could find no <Crimestopper> documents or Board minutes relating to any payments made in connection with the Chrisman murder.

While the foregoing is a general recitation of normal <Crimestopper> procedure, the intake protocol described by Captain Segal, and the normal <Crimestopper> Board response to reward requests as described by Mr. DiGiovanna do not accurately describe what actually took place in this instance.

<Crimestopper> records reveal that in the Chrisman murder there was just one person who provided information, and this person was given the code number #368. <Crimestopper> records support the court's conclusion that this information was not brought to the attention of the <Crimestopper> officer by an outside phone call. Rather, this information was transmitted to the <Crimestopper> officer by a member of the Waterbury Police Department following questioning by the police of Gregorio Hernandez.

Waterbury Police Officer Philip Franco testified that he has been on the police force for twenty eight years. He has been assigned to the <Crimestoppers> office since 1982.

Officer Franco testified that in the Chrisman murder case, there was a <Crimestopper> report prepared, but he only completed the portion of it stating the names of the individuals arrested and the reward information.[fn5] Officer Franco stated that the reward information he posted was provided to him by his (then) supervisor. He stated that he did not complete the first eight lines of the form nor its narrative portion. He claimed that the narrative portion was completed by Officer David Shuginis. In reviewing this form, the court notes that it indicates that a Murder occurred on March 11, 1986, and that a call was received on March 17, 1986. The caller was given caller code #368. Quintana and Oliveras were identified as suspects. The form indicates that the information was referred to the detective bureau and next to the typed word reward is written "Yes." The form also contains the notation that Quintana and Oliveras were arrested on March 18, 1986 and charged with Felony Murder.

Under the portion of the form dealing with reward is typed the word "reward" next to which is written "$1000.00" and next to the typed words "date paid" is written "3/19/86". Next to the typed word "by" is written "Frank Bochicchio" and next to the typed word "location" is written "Chief Insp. Det. Bur". Officer Franco testified that this notation means that payment was made at the Chief Inspector's office in the Detective Bureau. Finally, with respect to the reward section of the form is the handwriting, "$200" written above the typed words "date paid" and the following written next to an asterisk: "10/8/86-$800 Back to Crime Stoppers (from Det. Bur to Cap. Boyce) $800.00 paid 6/15/87 1300 Quality Auto Sales". cf. Petitioner's Exhibit U. While Officer Franco testified that he has no present recollection of how payments were made in this matter, he commented that Exhibit U is the only form he has ever seen where it appears that payments were made to the same code numbered informant on two different occasions.

John Griffin, Acting Superintendent of the Waterbury Police Department, testified that in 1986 he was the Chief Inspector of the Detective Bureau. Superintendent Griffin stated that he had no dealings with <Crimestoppers> in 1986, and he indicated that he had never seen Petitioner's Exhibit U prior to the habeas hearing.

Deputy Superintendent David Shuginis testified that in 1986 he was the <Crimestopper> liaison officer. Deputy Shuginis stated that he prepared a typed written message to be read on the radio concerning the Chrisman murder. The message was introduced as Petitioner's Exhibit V. On the top page of this document is handwritten the following:

"Case solved see Code #568 #86-06793 3/1/86 March 1986". At the bottom of the page is written "Case solved See Code #368 #86-06793 3/17/86". From testimony of Waterbury police officers, the court notes that the numbers "#86-06793" refer to the Waterbury police investigation number relating to the Chrisman murder, and the notation "#368" is the <Crimestopper> informant code number for the person who provided information concerning this case. Deputy Shuginis testified to his belief that the handwritten portion of this document was written by Officer Franco. With respect to Petitioner's Exhibit U, Deputy Shuginis stated that while he wrote some of the information on the form, including the narrative portion, he did not write any of the reward information. The narrative portion reads as follows:

Finally, with respect to the reward section of the form is the handwriting, "$200" written above the typed words "date paid" and the following written next to an asterisk: "10/8/86-$800 Back to Crime> <Stoppers> (from Det. Bur to Cap. Boyce) $800.00 paid 6/15/87 1300 Quality Auto Sales". cf. Petitioner's Exhibit U. While Officer Franco testified that he has no present recollection of how payments were made in this matter, he commented that Exhibit U is the only form he has ever seen where it appears that payments were made to the same code numbered informant on two different occasions.

"On 3/19/86 Chief of Det Bur notified <crime> <stoppers> that above caller #368 had contacted Det Bur on 3/17/86 and provided essential information, which was corroborated, providing the identity of murder suspects and enabling them to obtain and subsequently serve arrest warrants for two persons. In lieu of this and the additional fact that caller would waive any right to anonymity and will be testifying in this matter — that caller should be entitled to the reward offered by Crime of Week segment (<Crime> <Stoppers>) This request was subsequently presented to Chairman of <Crime> <stopper Board for his approval or denial." Petitioner's Exhibit U.

Deputy Shuginis also testified that during this time no one but he and Officer Franco operated the telephone over which callers reported information about crimes. He stated that he did not receive any outside calls on this matter. Similarly, Officer Franco had no recollection of having received any outside calls on the Chrisman murder. He stated that he filled in the portion of the report he completed from information he received from his then supervisor Captain Boyce. Thus, neither of the two individuals responsible for answering the <Crimestopper> phone at the time received any calls from an outside informant concerning the circumstances of the Chrisman murder.

The court is mindful that Hernandez testified at the first habeas trial, and that during it, there was some evidence concerning payments to him from <Crimestoppers>. Given his admitted perjury on at least three occasions, and having had the opportunity to observe Hernandez, the court concludes that his testimony, without corroboration, is untrustworthy. His testimony is not, however, devoid of evidentiary support. A review of the Waterbury Police Department investigative file reveals that on March 17, 1986, Detectives Thomas and Dest spoke with a "young Spanish boy" who told them that Oliveras and Quintana had committed the murder. The report indicates that this "young Spanish boy" told them that he had spoken with Quintana on the evening of March 14, 1986 while in the company of girls, and that in a conversation mostly in Spanish Quintana told him how he and Oliveras had planned to rob a man on Cherry Street, that the man began to fight back, that Quintana told him they beat the man, kicked him, punched him and then they each stuck the man with a knife. The report continues that the young man was shown a black cap, a cigarette case and lighter, which he identified as belonging to Oliveras and Quintana. The report concludes with the notation that the young man was brought to the State's Attorney's Office where he was advised of his rights and subsequently gave a written statement in the presence of a stenographer. Petitioner's Exhibit C, Police Investigative File, pp. 14-15. This report contains a copy of a written statement provided to the police on March 17, 1986 at the Office of the State's Attorney by Gregorio Hernandez. The statement was taken by Inspector Joseph Lawlor, Detective James Bart Deeley, and Sergeant Frank Dest. The factual recitation contained in statement is consistent with the probable cause and trial testimony of Hernandez. A review of the police investigative file reveals that this is the only statement taken by the police on March 17, 1986. Indeed, the court finds that the information provided by Hernandez is the information referred to on the <Crimestopper> report marked as Petitioner's Exhibit U. A reasonable reading of this exhibit, combined with the testimony of Waterbury police officers, leads the court to the conclusion that a reward of $1000 was authorized by <Crimestoppers> in this matter and made available to members of the Waterbury Detective Bureau on March 19, 1986. The court finds also that on March 19, 1986, the sum of two hundred ($200) dollars was paid to Gregorio Hernandez, on October 18, 1986 the balance of eight hundred ($800) dollars was returned to <Crimestoppers>, and on June 16, 1987, the sum of eight hundred ($800) dollars was paid to Hernandez at Quality Auto Sales, a drop off point used by <Crimestoppers> and the Waterbury Police Department. This conclusion is based on the evidence of the timing, content, and location of the Hernandez statement, and its identity to the outline recited in Petitioner's Exhibit U, combined with the stipulation by the parties — supported by the evidence — that the only reward paid by <Crimestoppers> in the Chrisman murder was paid to the informant whose code number was #368.[fn6] The testimony by Hernandez that he never called <Crimestoppers> is consistent with evidence that neither Franco nor Shuginis received an outside call from an informant on this matter. It is a clear inference that <Crimestoppers> was contacted by unknown members of the Waterbury Police Department who received the sum of one thousand ($1000) dollars from <Crimestoppers> and paid it in two installments to Hernandez. This inference is further supported by the testimony of Deputy Shuginis who stated, on reviewing Petitioner's Exhibit U, that the handwriting "Frank Bochicchio" refers to the (then) second in command of the Detective Bureau, and the typed word "by" written before Mr. Bochicchio's name refers to the name of the person who made the payment. Additionally, Deputy Shuginis stated that the term "Location" refers to the physical location where payment of the reward is made. Thus, Deputy Shuginis reads the form to state that on March 19, 1986, the sum of two hundred ($200) dollars was given to Frank Bochicchio who then gave it to an informant at the Detective Bureau.[fn7] Deputy Shuginis stated his belief that the reference on the form to June 16, 1987 means that the sum of eight hundred ($800) dollars was paid on that date at Quality Auto Sales, a business location of one of <Crimestoppers>' Board members. Finally, Deputy Shuginis testified that during the time he was involved with <Crimestoppers> he had no knowledge of a split payment being made. Acknowledging that Petitioner's Exhibit U would appear to reflect a split payment, Deputy Shuginis stated he has no knowledge of why it occurred in this case. Finally, the court notes the testimony of Deputy Shuginis that he has a vague recollection there were times the police could call the Chairman of the <Crimestoppers> Board, explain an aberrant situation to him, and money could be authorized without prior board approval.

[fn10] The respondent's claim that the payment to Hernandez, if any, was a transaction between him and <Crimestoppers>, Inc., and therefore not in the possession of the Waterbury Police Department is factually inaccurate and legally inefficacious. Here, the payments were made to Hernandez directly by a Waterbury police officer. Even if payments had been made at a "drop" selected by <Crimestoppers>, the involvement of the Waterbury Police Department in logging in and recording an informant's phone call, the preparation by a police officer under the supervision of the Department of a <Crimestopper> report such as evidenced in Petitioner's Exhibit U, the dissemination of this report to investigating police officers within the Department, and the participation by the police in recommending payment by <Crimestoppers to certain informants all constitute police activity. These facts do not implicate the proscription set forth in C.G.S.29-1d(a). Thus, whether the language of that statute could be construed to limit the scope of cross examination of an informant or a police officer, consistent with the confrontation rights of an accused, is left to another day. The question is not presented by these facts.

State's Attorney breached the duty to disclose payment
DELAWARE

No cases found

DISTRICT OF COLUMBIA

No cases found

FLORIDA

ALVAREZ v. STATE, 792 So.2d 1255 (Fla.App. 3 Dist. 2001)

Detective Goldblatt also testified that, several months after the robbery, he became aware of a Crime> <Stoppers> tip concerning Clavijo. The tip also mentioned four other men known to associate with Clavijo, Alvarez among them. Alvarez was described as having blonde hair and green eyes, weighing 225 pounds and being 5'11" tall. The victim identified Alvarez as one of her assailants from a black and white photo line-up shown to her by Detective Goldblatt.

Even if the testimony was offered merely to show the steps taken in the investigation, it still should have been excluded.  See Keen, 775 So.2d at 272. For these same reasons, the detective's reference to a <Crime> <Stoppers tip as being the link between co-defendant Clavijo and Alvarez should likewise not have been permitted.  See Metelus v. State, 762 So.2d 940, 943 (Fla. 4th DCA 2000) (police witnesses are permitted to testify that they were acting on a tip, but are not permitted to provide details of the tip).

Police witnesses are permitted to testify that they were acting on a tip,
but are not permitted to provide details of the tip.

BOLIN v. STATE, 793 So.2d 894 (Fla. 2001)

The investigation into Collins' murder proved unavailing until July 1990, when Danny Coby telephoned Crime> <Stoppers in Ft. Wayne, Indiana, with information about the murder. Danny Coby obtained the information from his wife, Cheryl Coby, who had acquired the information during her prior marriage to Bolin.
Call to Crime Stoppers leads police to arrest
METELUS v. STATE, (Fla.App. 4 Dist. 2000), 762 So.2d 940

[McELHANEY]: Yes, ma'am, I had received numerous Crime> <Stoppers> alerts and numerous complaints.

McELHANEY]: I had received numerous <Crime> <Stoppers> alerts regarding the activities of Dr. Metelus [Defendant] from individuals identifying themselves as former members or patients that were asking the Sheriff's Office to cease and desist his activities. In the course of my investigation —
Many of the <Crime> <Stoppers> alerts, in fact, 99 percent of them do not give their name. They're anonymous complaints and that's the way <Crime> <Stoppers> works.
The questioning and testimony relevant to this appeal is that which is underlined above. Detective McElhaney's testimony was clearly unresponsive to the defense counsel's compound question regarding trading sex for prescriptions. While it would have been proper for Detective McElhaney to testify that she had received information or was acting on a tip, it was not necessary or her to relay to the jury that <Crime> <Stoppers had received numerous alerts about the Defendant.

Officers can testify regarding information or was acting on tip,
but not testify as to numerous alerts.

COLE v. STATE, 745 So.2d 428 (Fla.App. 3 Dist. 1999)

The defendant appeals his conviction for second degree murder and the denial of his motion for a new trial. Because there is sufficient, independent evidence to support the defendant’s conviction, notwithstanding the post-trial disclosure that one of the state’s witnesses was rewarded by “Crimestoppers,” we affirm. See Gonzalez v. State, 449 So.2d 882, 888 (Fla. 3d DCA 1984) (“No abuse of discretion where the action of the court is supported by competent and substantial evidence.”). There was no possibility that error, any, contributed to the conviction. See State v. DiGuilio, 491 So.2d 1129, 1135 (Fla. 1986).

No abuse of discretion where the action of the court is supported
 by competent and substantial evidence
RUNGE v. STATE OF FLORIDA, 701 So.2d 1182 (Fla.App. 2 Dist. 1997)

On December 1, 1995, two police officers received an anonymous crime> <stoppers’ tip that there was a stolen black Toyota truck in the parking lot of an apartment complex.  The tipster stated that a man named “Cliff” had been driving the truck. The officers went to the apartment complex and located the stolen truck.  

Crime Stoppers received tip regarding stolen vehicle
STATE v. NATSON, 661 So.2d 926 (Fla.App. 4 Dist. 1995)

In the context of the instant case, it is clear that the anonymous tipster in question, a person who gave the police information of potential on-going illegal drug sales activity and requested that his (or her) identity no be disclosed, which then led the police to conduct their own independent investigation, is a confidential informant. In Hinson v. State, 595 So.2d 301 (Fla. 3d DCA 1992), a private citizen, seeking a reward, called a "Crimestoppers" program and identified the defendant as the perpetrator of a robbery. Acting on that tip, the police obtained a search warrant and searched the defendant's home where they found fruits of the crime. The third district, without discussion, equated the anonymous tipster with a confidential informant and found no error in the trial court's denial of the defendant's motion to disclose the tipster's identity.

No error in the trial court's denial of the defendant's
motion to disclose the tipster's identity
BOLIN v. STATE, 650 So.2d 21 (Fla. 1995); OSCAR RAY BOLIN, APPELLANT, v. STATE OF FLORIDA, APPELLEE, No. 78905.

The investigation into Collins' murder proved unavailing until July 1990, when Danny Coby telephoned Crime> <Stoppers in Ft. Wayne, Indiana, with information about the murder. Danny Coby obtained the information from his wife, Cheryl Coby, who had acquired the information during her prior marriage to Bolin.

See previous case
STATE v. CERRITO, 595 So.2d 247 (Fla.App. 4 Dist. 1992)

[fn1] The state argued that no cash was promised to the informant but the evidence showed that he was paid $800 by Crime> <Stoppers for his assistance in the present case.

Based on State v. Hunter, 586 So.2d 319 (Fla. 1991) we reverse the order of the trial court dismissing the charges against appellees Cerrito, Blanco and Copa. The facts of this case do not rise to entrapment as a matter of law. See Cruz v. State, 465 So.2d 516 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87 L.Ed.2d 652 (1985). Furthermore, as to Blanco and Copa neither claims of entrapment nor due process are available as a defense to the charges. See State v. Hunter, 586 So.2d 319 (Fla. 1991); State v. Garcia, 528 So.2d 76 (Fla. 2d DCA 1988), rev. denied, 536 So.2d 244 (Fla. 1988). 

Case does not rise to entrapment

HINSON v. STATE, 595 So.2d 301 (Fla.App. 3 Dist. 1992)

On May 18, 1986, at about 11:20 pm, a Lums Restaurant at S.W. 88th Street and 127th Avenue in Kendall was robbed. During the robbery a customer was shot by the robber. One of the items stolen was a heavy gold chain with a distinctive medallion containing the owner's birthdate written in Persian. The defendant attempted to pawn the gold chain without success, because he did not have identification. It was in fact pawned by the defendant's wife. Her signature was on the pawn receipt. On May 20, 1986, an anonymous informer called Crimestoppers seeking a reward and identifying the defendant as the perpetrator of the robbery. Acting on that tip the police attained a search warrant and searched the defendant's home where they found the fruits of the Lum's robbery, and the gun used in the robbery. The defendant was arrested and charged with attempted first degree murder, five counts of kidnapping, burglary, armed robbery, and unlawful possession of a firearm while engaged in a criminal offense, and unlawful possession of a firearm by a convicted felon. Pursuant to a jury trial the defendant was found guilty on all counts with the exception of the burglary count. He was sentenced on the attempted murder and kidnapping charges to six life sentences and six three year minimum mandatory sentences, fifteen years on the unlawful possession of a firearm during commission of a felony and one year and one day on unlawful possession of a firearm by a convicted felon. All sentences were to run concurrently.

Search warrant obtained from tip
GEORGIA

WOOTEN v. STATE, 262 Ga. 876 (1993), 426 S.E.2d 852
In 1990, at the request of the victim's family, the details of Charles Buffington's death were aired on a Chattanooga television show called "Crimestoppers." After seeing the show, Elbert Allen's daughter, with whom Allen was living, called the police and told them what Allen knew about the crime. Further investigation ensued, and the authorities discovered other witnesses. They also found that Linda Brown, who had claimed the marital privilege and refused to testify against the appellant at the 1978 preliminary hearing, was never actually married to Freddie Wooten, since his marriage to Janice Wooten had not been terminated. The appellant was then indicted for the crime and was brought over from prison in Alabama to stand trial pursuant to the Interstate Agreement on Detainers, OCGA § 42-6-20.

Crimestoppers tip lead authorities to other witnesses
HAWAII

STATE v. SIAMANI, 23648 (Haw. App. 12-11-2001)

During the fifteen-minute incident, Piosalan had been able to view Siamani's face from close proximity. On November 30, 1999, Piosalan met with a forensic police sketch artist to have a composite drawing of Siamani developed. This drawing was released by Crime> <Stoppers news release and produced an anonymous tip on December 2, 1999, identifying Siamani as the man in the sketch.

Anonymous tip and sketch lead authorities to arrest
STATE v. WILMER, 97 Haw. 238 (2001), 35 P.3d 755
Defendant-appellant Christopher Wilmer, Jr. appeals from the trial court's order declaring a mistrial, without prejudice, due to prosecutorial misconduct. Wilmer was on trial for one count of murder in the second degree, in violation of Hawaii Revised Statutes (HRS) § 707-701.5 (1993). In the midst of the trial, in response to several instances of prosecutorial misconduct, Wilmer sought to have the case dismissed with prejudice. On appeal, Wilmer argues that the trial court abused its discretion in declaring a mistrial sua sponte and, therefore, that retrial is barred by his rights against double jeopardy under the Hawai`i and United States Constitutions. We hold that the trial court erred in concluding that consent and manifest necessity existed and we reverse the trial court's order declaring a mistrial without prejudice.

During Kuheana's cross-examination, De Lima learned that Lieutenant Francis Rodillas had given her a one thousand dollar Crime> <Stoppers reward after she cooperated in the investigation and had given statements that incriminated Wilmer. On December 10, 1998, during arguments on the prosecution's motion to recall Lieutenant Rodillas,[fn1] De Lima informed the court that the payment had never been disclosed to him. Iopa claimed that she had informed Wilmer's former attorney, Stanton Oshiro,[fn2] about the payment.

Counsel for both sides agreed that the letter was not relevant to the case. However, during the lunch recess on December 9, 1998, in the judge's chambers, De Lima asked whether Kuheana had seen the letter. DeLima was considering whether to cross-examine her concerning the letter. Iopa represented that the letter had not been disclosed to Kuheana. Kuheana completed her testimony and, while De Lima questioned Kuheana extensively regarding possible bias, he did not question her regarding the letter Wilmer sent to the potential juror.

De Lima also informed the court that he had discovered that someone from the prosecutor's office had shown Kuheana the letter to the juror during a recess during her testimony. Iopa admitted that Victim Witness Counselor Irene Bender had told Kuheana about the letter, but represented that it had not been until after Kuheana's testimony had been completed. After the court took a brief recess to give Iopa the opportunity to speak with Bender again, Iopa returned and repeated that Kuheana had not learned about the letter until after she had testified. After a hearing,[fn3] the trial court found that Bender had told Kuheana about the letter during the lunch recess, in the middle of Kuheana's testimony. The court also found that Bender informed Iopa during that same lunch recess that she had told Kuheana about the letter.

Wilmer timely appealed the trial court's order. On appeal, he argues that the trial court erred in granting a mistrial without prejudice and that a retrial would violate his right against double jeopardy. The prosecution concedes that Iopa committed misconduct. The answering brief states that "[t]he misconduct regarding Mehau was curable because the trial court could have granted a continuance to De Lima and could have allowed De Lima to add Sur to the witness list. However the misconduct regarding Kuheana is a different matter." Instead, the prosecution argues that the trial court correctly found that there was manifest necessity for a mistrial, that Wilmer consented to the mistrial, and that the misconduct was not intended to avoid an acquittal and did not deny Wilmer a fair trial.[fn6] We agree with Wilmer that retrial is barred.
We hold that the trial court abused its discretion in concluding that there was manifest necessity for the mistrial because the circumstances creating an apparent need for a mistrial did not make it impossible for the trial to proceed. Because we hold that manifest necessity did not exist under the constitutional analysis, we do not reach the analysis under HRS § 710-110, nor do we reach the Rogan analysis. In the absence of manifest necessity, Wilmer should have been allowed to choose between continuing with the trial or consenting to a mistrial.[fn10] Because Wilmer did not consent to a mistrial, retrial is barred by Wilmer's double jeopardy rights. Therefore, the trial court erred in concluding that the mistrial would be without prejudice.

Reversed due to Prosecutorial Misconduct
STATE v. LAFUENTE, 22326 (Haw. App. 10-4-2000)

From August through November 1997, four anonymous complaints were called into Crime> <Stoppers> reporting possible narcotics activity at Lafuente's residence. The information contained in these complaints is as follows:

1. On 08-01-97 a complaint was received alleging that there were seven to eight Filipino males living at 94-292 Kahuanani Street and that there was heavy foot traffic to the residence there between 1630 and 2400. The complainant also reported hearing gunshots coming from the residence at night. This complaint was assigned complaint #24608.

2. On 09-09-97 a complaint was received alleging that there was drug activity going on at all hours of the day and night at 94-292 Kahuanani Street. This complaint was assigned complaint #24790.

3. On 10-21-97 a complaint was received reporting that there was a Hawaiian male and nine Filipino males selling and using drugs at 94-292 Kahuanani Street.  The complaint said that there was heavy vehicular traffic to this address, mostly between the hours of 1600 and 2300 hours. This complaint was assigned complaint #25026.

4. On 11-14-97 a complaint was received reporting that there were seven to eight Filipino males dealing drugs at 94-292 Kahuanani Street at all hours of the day and night and that there was heavy vehicular traffic to the house. This complaint was assigned complaint #24344.

The four complaints were forwarded to the Narcotics/Vice Division of the Honolulu Police Department. Detective Ray Struss (Detective Struss) was assigned to investigate the complaints.

The transcript of the October 20, 1998 hearing on the Motion to Reconsider Oral Order states in relevant part as follows:

[LAFUENTE'S ATTORNEY]: Okay, Your Honor, basically, I'm asking the court to reconsider its oral order denying my motion to unseal the affidavit. As the court is aware, you know, a search warrant must be based upon probable cause in order to issue. In this particular case, the reason why I filed this motion in particular was because based upon the police report which is attached to my earlier initial motion, the officer who applied for the search warrant indicated that he got four <Crime> <Stopper tips which basically talked about lot [sic] of traffic at the certain residence in Waipahu.

Accordingly, we affirm the circuit court's (a) February 16, 1999 Judgment and (b) May 30, 2000 Order Denying Motion to Unseal Affidavit in Support of Search Warrant and Denying Motion to Reconsider Oral Order Denying Motion to Unseal Affidavit in Support of Search Warrant.

Trial Court’s order denying unsealing Affidavit

in Support of Search Warrant Upheld

STATE v. BLACKSHIRE, 10 Haw. App. 123 (1993), 861 P.2d 736
15. On August 12, 1991, Officer Lake had also received an anonymous tip from Crime> <Stoppers> dated August 10, 1991. The information related that a black male named Michael, approximately 6 foot, and in excess of 200 pounds had just come to Maui from the mainland with a large load of cocaine and was possibly staying at a Wailuku residence. Officer Lake believed that [Blackshire] was the subject of the <Crime> <Stoppers>['] tip.

Although [Blackshire] was not yet under formal arrest at the time he was approached on the lawn of the Maui Islander Resort, the police had ample probable cause to arrest him at that time based on the positive dog alert on the safe in room A-1129 and the <Crime> <Stopper's [sic] tip received by the vice narcotics section of the Maui Police Department on August 12, 1991.

Based on the above, we conclude that Blackshire's Miranda rights: (1) may have been violated when the State made request No. 3; and (2) were violated (a) when the State made request No. 4, and (b) when Sergeant Kaaikala requested Blackshire's permission to search inside Blackshire's bag. Therefore, the State may have been barred from using Blackshire's answer to request No. 3 to incriminate him and the State was barred from using Blackshire's answer to request No. 4 and the contents of his bag to incriminate him. More significantly, the 1:20 p.m., August 15, 1991 violation of Blackshire's Miranda rights cultivated a poisonous tree. The question is what, if any, poisonous fruit were cultivated.

The police already knew and could otherwise prove that Blackshire had been the last occupant of Room A-1129. Blackshire's answer to the question whether he had drugs on his person does not appear to have been exculpatory or inculpatory. Blackshire's arrest at 1:25 p.m. was based on the search of his bag and this search was conducted with his consent. This consent may have been influenced by the immediately prior violation of Blackshire's Miranda rights. Thereafter, Blackshire was held at the Lahaina Police Station. That night, at 12:30 a.m., after Blackshire was awakened by the police, served with a warrant of arrest and advised of his Miranda rights, Blackshire waived his Miranda rights, was interrogated for thirty or forty-five minutes, made incriminating statements about the offenses for which he had been arrested, was informed of the continuing investigation regarding the contents of the safe in Room A-1129, and declined to discuss that latter matter.

It was the State's burden to prove that any connection between the initial illegality and the subsequently obtained evidence had become so attenuated that any taint placed on the latter by the former was dissipated. State v. Medeiros, 4 Haw.App. 248, 251, 665 P.2d 181, 184 (1983). In other words, it was the State's burden to prove that Blackshire's consents and answers were not poisoned fruit of the poisonous tree. The State did not satisfy its burden.

Accordingly, we affirm the circuit court's December 24, 1991 Order granting defendant Michael Blackshire's September 30, 1991 motion to suppress Blackshire's statements at the Maui Islander Hotel at 1:20 a.m., on August 15, 1991, and to the Maui County Police on or about August 16, 1991, after 12:30 p.m., and any evidence recovered as a result of those statements.

Accordingly, we affirm the circuit court's April 24, 1992 Order denying Blackshire's September 30, 1991 motion to suppress evidence obtained from a "search and seizure of Room A-1129 at the Maui Islander Hotel on August 15, 1991, and the search of his bag while he was on the lawn of the hotel[.]" We affirm the May 6, 1992 judgment convicting Blackshire of Count 3, Promoting a Dangerous Drug in the First Degree, HRS § 712-1241(1)(a)(i); and Count 4, Prohibited Acts Related to Drug Paraphernalia, HRS § 329-43.5(a).

State failed to prove that Defendant's consents
and answers were not poisoned fruit of the poisonous tree.
IDAHO

STATE v. FEE, 135 Idaho 857 (Ct.App. 2001), 26 P.3d 40
On May 20, 1999, the Boise City Police Department received a Crime> <Stoppers> report indicating that Fee was operating a methamphetamine lab in his brown doublewide mobile home at Pierce Park #10. The <Crime> <Stoppers> tipster alleged that Fee resided in the mobile home with his wife and ten-year-old son and that another couple was teaching Fee how to manufacture methamphetamine. A warrants check revealed that Fee was currently wanted on a bench warrant for failure to appear on pending charges of burglary and petit theft.

Officer Lance Nickerson walked partway around the trailer where, through an open window, he observed a man inside turn, look at him, and walk away. The man, who matched the description of Fee in the <Crime> <Stoppers> report, did not respond when Nickerson yelled, "We're the police" and "Open the door." Nickerson said that he caught a whiff of chemical odors through the open window.

Prior to entering the house, the officers had probable cause to believe Fee was dismantling a clandestine drug lab based upon the anonymous <Crime> <Stoppers report and the confirming statement of Mel Duquette immediately after leaving the residence, the chemical odors and clanking sounds coming from inside, Fee's procrastination in answering the door, and the stains on Fee's hands.[fn1] 
Based on Crime Stoppers Tip, Officers had probable cause to enter
STATE v. FIELDS, 127 Idaho 904 (1995), 908 P.2d 1211
Most of the State's remaining witnesses were inmates who testified about statements Fields made about the killing while in jail. The first such witness was Jeffrey L. Acheson (Acheson), Fields' roommate at the Ada County Jail while Fields was awaiting trial on charges stemming from an incident at the ShopKo store in Boise. Acheson testified that whenever a "Crime> <Stoppers" report about the incident at the Wishing Well came on television, Fields would get upset and nervous and change channels, turn the television off, or turn the down the volume. Acheson also testified that Fields said "they can't pin that on me," because Fields "took care of the evidence."

The jury found Fields guilty of first-degree murder, finding that the murder was committed during the commission of a burglary and/or robbery. Fields moved for a judgment notwithstanding the verdict, claiming that the evidence was not sufficient to support the jury's verdict. The district court denied this motion.

On July 17, 1990, Fields moved for a new trial based on newly discovered evidence. At an evidentiary hearing on the motion for a new trial Fields attempted to establish through an inmate, Salvador Martinez (Martinez), that the inmate witnesses had lied during the trial. The district court denied the motion, holding Fields did not meet his burden of proving that the additional evidence would have probably resulted in a different verdict. The district court then conducted a sentencing hearing, after which it sentenced Fields to death. 
THE DISTRICT COURT DID NOT ERR BY DENYING FIELDS' MOTION FOR A NEW TRIAL BASED ON NEWLY DISCOVERED EVIDENCE
In support of his motion for a new trial, Fields presented testimony from Salvador Martinez, an inmate at the Idaho State Penitentiary. Martinez testified that inmate witnesses Bianchi, Gilchrist, and Heistand admitted to Martinez that they lied in this and other cases to receive benefits from the State. The district court agreed with Fields' contention that Martinez's testimony was newly discovered evidence under the standard set out in State v. Drapeau, 97 Idaho 685, 551 P.2d 972 (1976). However, the district court concluded that Fields failed to show that the newly discovered evidence probably would have resulted in an acquittal as required by that standard.

The decision to grant or deny a motion for a new trial is a matter within the sound discretion of the district court. State v. Powell, 125 Idaho 889, 891, 876 P.2d 587, 589 (1994); State v. Lewis, 123 Idaho 336, 352, 848 P.2d 394, 410 (1993); State v. Lankford, 116 Idaho 860, 873, 781 P.2d 197, 210 (1989), cert. denied, 497 U.S. 1032, 110 S.Ct. 3295, 111 L.Ed.2d 803 (1990). This Court therefore limits its review of the district court's decision "`only to determine if it has abused its discretion.'" Powell, 125 Idaho at 891, 876 P.2d at 589.

When ruling on a motion for a new trial, the district court must determine:

(1)  that the evidence is newly discovered and was unknown to the defendant at the time of trial; (2) that the evidence be material, not merely cumulative or impeaching; (3) that it will probably produce an acquittal; and (4) that the failure to learn of the evidence was due to no lack of diligence on the part of the defendant.

Drapeau, 97 Idaho at 691, 551 P.2d at 978. After a hearing on Fields' motion, the district court concluded that the evidence was unknown at the time of trial and material, and that Fields had not failed to learn of the evidence through a lack of due diligence. However, the district court denied Fields' motion, concluding that the evidence offered by Martinez would not "probably produce an acquittal."

In reaching this conclusion, the district court noted that "[t]he testimony of Mr. Martinez was not believable to this court and would not be believable to a jury." The district court noted that Martinez's testimony appeared to lack credibility; that Martinez had previously offered inconsistent testimony in an unrelated proceeding; that the inmate informants had been separated from other inmates, making it highly unlikely that the conversations Martinez testified to could have taken place; that the inmate witnesses' testimony at the hearing was more credible than Martinez's testimony; and that there was no reasonable basis to conclude that, had the informants perjured themselves at trial, they would subject themselves to greater persecution inside the penitentiary by admitting that they falsely testified against a fellow inmate.

After examining the weight that the offered evidence would probably have had on the jury's evaluation of the inmate informant's testimony, the district court then considered the likelihood that impeachment of that testimony would produce an acquittal. The district court considered both the evidence of Fields' guilt that was not affected by Martinez's testimony and the fact that the inmate informants were vigorously cross-examined on the issue of fabrication at trial. Based on these considerations, the district court concluded that Martinez's testimony would not produce an acquittal in a new trial.

Although Fields claims that the district court improperly considered Martinez's prior inconsistent statements, which were made at a hearing before the same district judge, this argument is without merit. Martinez's testimony at the prior proceeding is a matter of public record. Knowledge of Martinez's former inconsistent testimony was not uniquely personal to the district judge. The fact that Martinez was potentially subject to cross-examination about his prior inconsistent testimony need not be ignored by the judge when considering the weight that a jury would have given Martinez's testimony. The district court did not abuse its discretion in denying Fields' motion for a new trial.

The District Court did not err by denying Defendant’s Motion

For a new trial based on newly discovered evidence
ILLINOIS

PEOPLE v. BRANNON, 308 Ill. App.3d 501 (1999), 720 N.E.2d 348
In December 1996, police officer Rhonda Swisher, a member of the Vermilion County Metropolitan Enforcement Group (VMEG) picked up a Crimestoppers>' report from the VMEG mailbox at the Danville police station.  (<Crimestoppers>' reports are taken over the phone by a police officer who records the tip on a <Crimestoppers>' report form.  Callers can remain anonymous but are assigned a number when they file a report.  The <Crimestoppers> program allows for payment to tipsters under certain conditions; the report form contains a section where the recording officer indicates whether the informant is interested in a reward.  In this case, the officer noted "yes" in that section.)

The <Crimestoppers>' report advised that Douglas Brannon, a convicted felon, had a gun and approximately one-half pound of cannabis in the trunk of his car.  The report also contained the following details:  Brannon lived in the 1300 block of Chandler; he was a white male with black hair, 5 feet 5 inches tall, and 130 pounds; he worked at Lowell's grocery store; and he drove a 1986 black and gray Chrysler LeBaron with a broken or missing rearview mirror.

Defendant was arrested and, after a hearing in October 1998, the trial court granted defendant's motion to suppress the evidence and quash his arrest.  The trial court made the following findings:

"1.  That on December 3, 1996, the [d]efendant was stopped by Danville [p]olice [o]fficers on a city street while driving his motor vehicle.

2.  That the Danville [p]olice searched the [d]efendant's locked car trunk, and that the [d]efendant did not give his consent to search the trunk.

3.  That the information given in the anonymous call to `<Crimestoppers>' * * * was not sufficiently tested for its reliability.

4.  That there was insufficient corroboration of the information furnished in the call to `<Crimestoppers>' to justify the search of the [d]efendant's car trunk.

5.  That, under the totality of the circumstances, there was insufficient grounds to establish probable cause of the search of the [d]efendant's car trunk.

6.  That the search and seizure in this case  violated the [d]efendant's [c]onstitutional [r]ights."

This appeal followed.

B. The Inherent Reliability of the Tip

1. The <Crimestoppers>' Line

Defendant contends that the tip is inherently suspect because the tipster indicated an interest in a monetary reward. We disagree.  Tips given in exchange for payment have heretofore been considered less reliable than tips provided by citizen informants because we presume that citizen informants act out of an interest in aiding law enforcement efforts, not for personal gain.  See Adams, 131 Ill.2d at 397, 546 N.E.2d at 565-66.  A tip called into a <Crimestoppers>' line is more likely than not provided by a citizen informant.  The quintessential paid informant, whose motives are presumably suspect, does not call a tip into the <Crimestoppers>' line but arranges to receive payment up front. Although awards are available to <Crimestoppers>' tipsters under certain conditions (payment is likely awarded for tips that lead to arrests and/or convictions or tips that otherwise further an ongoing investigation), the tipster may not know what those conditions are when calling in a tip, and a tipster would there fore not likely assume that an award would be made for a baseless tip.  The <Crimestoppers> system seems designed to encourage reliable tips and discourage fraudulent ones.  Thus, the tipster's indicating an interest in an award, should one be available, has no bearing on the tipster's reliability and does not taint the tip.  Moreover, as the Supreme Court of Illinois stated in Adams, 131 Ill.2d at 396-97, 546 N.E.2d at 565:

"The central issue is not the rigid classification of the informant as an ordinary citizen or a paid informant but, rather, whether the information, taken in its totality, and interpreted not by technical legal rules but by factual and practical commonsense considerations, would lead a reasonable and prudent person to believe that the person stopped had committed an offense."

We hold that under the circumstances present in this case, a reasonable officer in Swisher's position, with the knowledge she had at the time, could conclude that it was fairly probable contraband would be found in defendant's car.  To reiterate, the critical factors present in this case and upon which we base our decision follow.  (1) The tip was left on the <Crimestoppers' line, (2) all of the innocent details of the tip were corroborated, (3) the tip alleged criminal conduct in detail, and (4) further investigation revealed that defendant had a history involving the same conduct as alleged by the tipster. 

Officer can reasonably conclude was fairly probable
Contraband because of Crimestoppers tip

PEOPLE v. ERTL, 292 Ill. App.3d 863 (1997), 686 N.E.2d 738
In People v. Yarber, 279 Ill. App.3d 519, an anonymous informant telephoned the Crimestopper's line staffed by the Carbondale police department. The informant claimed that her best friends purchased cannabis on a regular basis at parties from a man named Samuel Yarber.  The informant provided a general physical description of the defendant, his dormitory address at the university, and his place of employment.  Four hours later, the informant called back to relate that the defendant would leave that day by Amtrak train bound for Chicago to purchase cannabis and would return by train on November 9, 1994.  The police confirmed through university law enforcement officials some of the details of the tip including defendant's status as a student and his residence.  Defendant's employer told them the defendant had not worked for several days.  A criminal background check confirmed his race, height, and weight.  The police were unable to verify that he had been on the train on November 8.

In the present case, the informant's name and location were made known to the dispatcher.  Though a degree of veracity or credibility would normally attach to the information provided by an identified citizen-informant, the information supplied here was based on limited and somewhat speculative observations and consisted largely of the informant's subjective fears.  She tended to rely on information from prior events rather than direct observation of actual criminal conduct. Although pressed by the dispatcher  to reveal what immediate threat or criminal conduct defendant was engaging in, the caller could not respond unequivocally that she was then witnessing any criminal or immediately threatening behavior.

The tenor of the call was preemptive and anticipatory and did not impart the type of urgency that would arise from witnessing a crime in progress and thereby suggest a greater degree of reliability. The trial court evaluated the credibility of the recorded and the live testimony.  The caller was more concerned that defendant had called the police because her father had broken into defendant's locked shed. Even discounting the caller's possible bias and assuming that the officer's stop should be considered in light of the information provided to the police collectively, the officer was essentially acting on general, "innocent" information concerning defendant, his vehicle, and his location.

The quality and the factual basis of the knowledge provided the police were insufficient to warrant the stop.  Defendant had apparently gone onto the property legally to check his shed and get his mail.  There was no order of protection.  He was in the driveway at the time of the call and left shortly thereafter. The doors of the residence were locked, and there appeared to be no immediate danger to the informant. She never responded affirmatively and decisively when asked if defendant was threatening her. Although the informant related that defendant had been known in the past to have guns, she could not state that he had one on this occasion. Indeed, the informant herself questioned whether he "would be stupid enough" to have one at this time.  The information regarding whether defendant had a weapon was speculative.  Although a description of the truck and its location were given, there was no description of the defendant himself.

At the time of the stop, although there was some corroboration of the vehicle's description and location, there were insufficient facts to corroborate that defendant had just engaged or was about to engage in criminal conduct.  Officer Grum observed no unlawful or threatening behavior before the stop.  The vehicle's description and direction of travel were "innocent" facts even though somewhat predictive of defendant's behavior. The officer conceded that he had no real basis for a complaint and no evidence of criminal conduct or of threats made that day. The recording concluded that the officers were proceeding "to see what we've got."

A general suspicion or a mere hunch is insufficient to support a warrantless stop.  Being insufficiently reliable and detailed, the information here could not provide the quantum of particularized, reasonable suspicion of criminal conduct needed for the stop.  See Packer, 15 F.3d at 659.

We commend the officers for their diligent response and their concern for public safety.  We must nevertheless hold that the evidence was properly suppressed.  Even though it may be permissible for an officer to act on the basis of information collectively available to the police acting in concert, the forcible stop of a citizen cannot be legitimized by the simple expedient of one officer passing on a telephone informant's tip lacking the requisite degree of reliability, quality, factual sufficiency, and corroboration.  See 4 W. LaFave, Search & Seizure, § 9.4(h), at 221-25, § 9.4(i), at 232-33 (3d ed. 1996). The totality of the information available to the police collectively must still provide the same quantum of reasonable and articulable suspicion that would be necessary for an individual officer to effectuate a lawful stop. See Village of Gurnee v. Gross, 174 Ill. App.3d 66, 69 (1988).  We cannot say that the trial court's ruling was manifestly erroneous or was against the manifest weight of the evidence.

The judgment of the circuit court of De Kalb County is affirmed.

Officer passing on a telephone informant’s tip lacks requisite degree
of reliability, quality, factual sufficiency and corroboration
PEOPLE v. PURSLEY, 284 Ill. App.3d 597 (1996), 672 N.E.2d 1249
On June 8, 1993, Marvin Windham called Crimestoppers> about Asher's murder. He stated that he had visited Pursley the day after the murder and that Pursley told him that he killed Asher. Windham did not give his name.

On June 12, 1993, Windham called <Crimestoppers> again after hearing that the police were unable to arrest Pursley on June 10. He also gave a statement to the police.

On June 16, 1993, the police received a call from <Crimestoppers> that a suspect by the name of Patrick Pursley was walking around the Fairground housing projects. The police searched the area, but could not find Pursley. The police then received another <Crimestoppers> call that the suspect was just seen running northbound. While searching the area, an officer observed a person hiding under a ramp of an abandoned building. The police pulled out the person, who was Pursley, and arrested him.

Windham testified that he visited Pursley early in April 1993, at which time Pursley showed him a newspaper clipping about the murder and told Windham how he had robbed Asher and George and then killed Asher. On cross-examination, Windham stated that he had received a total of $2,650 in reward money for his information. Additionally, Windham said that the reason he waited two months after learning Pursley was the murderer before calling <Crimestoppers> was because Pursley did not threaten him until June 1993. Windham also admitted that he had two criminal charges currently pending against him. 
The second instance of alleged misconduct involves statements by Windham. During cross-examination, the defense asked Windham about the alleged threats Pursley made to him in June that led to Windham's calling <Crimestoppers>. On redirect examination, the prosecutor questioned Windham about what Pursley said to him, and Windham replied, "He said before he go back to the penitentiary he will know who told, either me or [Crabtree], and he will —." The defense objected to Windham's statement, and the court overruled the objection. On appeal, Pursley argues that Windham's statement was improper because it showed his propensity to commit crimes. We disagree. A defendant is entitled to have his guilt or innocence determined solely with reference to the crime charged. People v. Gregory, 22 Ill.2d 601, 603 (1961). Accordingly, it is well settled that evidence of other offenses unrelated to the crime for which a defendant is on trial is incompetent. People v. Goodwin, 69 Ill. App.3d 347, 349 (1979). However, it is also well settled that a party who "opens the door" on a particular subject is barred from objecting to questioning based upon the same subject. People v. Griffiths, 112 Ill. App.3d 322, 328 (1983).

We find that the court did not abuse its discretion by admitting Windham's testimony because the defense "opened the door" by calling into question this issue. From reviewing the transcripts of the trial in this case, it is clear that the defense strategy was to show that Windham created his story concerning Pursley to capture reward money and to gain assistance with other criminal matters. The defense repeatedly asked whether Windham invented his story after reading newspaper articles about the case and asked him about his prior drug use and current problems with the law. Further, the defense questioned Windham about the reward money he received and why he waited two months before calling <Crimestoppers>. Finally, the defense asked Windham about Pursley's threat several times and implied that Windham had made up his entire meeting with Pursley to make money.

The next instance of alleged error concerns the testimony of Officer Ronald Gillardo, who testified to the circumstances surrounding Pursley's arrest. Pursley argues that Officer Gillardo's testimony that Pursley was hiding under a ramp when he was arrested was substantially prejudicial. Pursley also contends that Officer Gillardo's testimony of the <Crimestoppers> tip — "that a suspect by the name of Patrick Pursley wearing dark clothing carrying a shotgun was walking" — denied him a fair trial because it showed that he had a propensity to commit other crimes. We disagree. Other crimes evidence is properly admitted to show identity, absence of mistake, defendant's state of mind, and the circumstances of his arrest. People v. Wilson, 257 Ill. App.3d 826, 831 (1994). Moreover, evidence of other crimes is admissible when it is relevant to the police investigation of the offense at issue where such investigatory procedures involved an integral part of the circumstances of the defendant's arrest. People v. Davis, 93 Ill. App.3d 187 (1981). Indeed, evidence of flight is admissible as a circumstance tending to show a consciousness of guilt. People v. Harris, 52 Ill.2d 558, 561 (1972). Overall, the determination of the admissibility of evidence, including evidence of other crimes, rests within the discretion of the trial court, and that decision will not be reversed absent a clear abuse of discretion. People v. Holloway, 225 Ill. App.3d 47, 51 (1991).

We find that the court did not abuse its discretion by admitting Officer Gillardo's testimony regarding the events leading up to Pursley's arrest. The State presented evidence that the police chased Pursley on June 10, 1993, after he ran from Crabtree's vehicle, but that they lost him. Consequently, on June 12, 1993, Pursley knew that the police were looking for him, and testimony that he was hiding is relevant to show Pursley's consciousness of guilt. Further, Officer Gillardo's reporting the context of the <Crimestoppers tips solely recounts the police procedure in apprehending Pursley. The tips led the police to Pursley by telling them that a man known as Pursley was wearing dark clothing and holding a shotgun in a certain area of the city. Accordingly, the tips were relevant to show identification and the procedure used to arrest Pursley.

Context of Crimestoppers tip leads to apprehending Defendant
PEOPLE v. YARBER, 279 Ill. App.3d 519 (1996), 663 N.E.2d 1131
At the hearing, testimony focused upon information provided by the anonymous informant. On November 8, 1994, at approximately noon, an anonymous informant telephoned the Crimestoppers> line, staffed by the Carbondale police department. The informant claimed that her best friends purchased cannabis on a regular basis from a man by the name of Samuel Yarber and that he sold cannabis at parties. The informant provided Yarber's general physical description (race, height, and weight), provided his dormitory address at Southern Illinois University, and indicated that he lived alone at that address and that he worked at the Lentz Hall cafeteria. Four hours later, the anonymous informant called back and indicated that Yarber would leave that date by Amtrak train bound for Chicago, Illinois, returning by Amtrak train to Carbondale on November 9, 1994. The purpose of this trip to Chicago was to purchase cannabis.

The anonymous tip received on the <Crimestoppers line provided general details about Yarber's appearance and residential and employment status. The tip also included details of alleged criminal activity and further predicted a future criminal activity. However, nothing about the tip established the informant's basis of knowledge. The anonymous informant did not indicate that she witnessed any criminal activity. The tip contained only hearsay reports of other individuals. As the informant was anonymous and had previously provided no correct information to the Carbondale police department, there is no way to determine the reliability of the informant. The prediction of future activity lends some degree of credibility to the tip. White, 496 U.S. at 332, 110 L.Ed.2d at 310, 110 S.Ct. at 2417. Standing alone, the anonymous tip, without corroboration, was clearly insufficient to justify a Terry stop.

Anonymous tip, without corroboration insufficient to justify a Terry Stop
PEOPLE v. RATZKE, 253 Ill. App.3d 1054 (1993), 625 N.E.2d 1004
Defendant was arrested on April 30, 1991, after his girlfriend, Tammy Andrews, contacted the Crimestoppers organization and indicated that defendant had admitted his involvement in the abduction of Mr. Snook. After his arrest, defendant made a statement, which was tape-recorded, to detectives with the Lake County sheriff's department, admitting that he and his friend, George Goodman, had abducted Mr. Snook. Defendant claimed, however, that it was Goodman who shot Mr. Snook, at which point defendant fled from the car. Goodman then struck Mr. Snook with the stolen car as Mr. Snook stood in the road.

According to defendant's statement, he and Goodman had spent some part of the day of April 27 looking for defendant's girlfriend, who he suspected was cheating on him. Defendant was frustrated in his efforts because his mother would not let him use her car. When defendant and Goodman observed Mr. Snook washing his car, Goodman suggested they take the car, saying "it would be easy." After further conversation, and after defendant telephoned his mother, but was again denied permission to use her car, defendant agreed to Goodman's suggestion. Goodman held a .380 caliber semiautomatic handgun as they approached Mr. Snook. Defendant admitted that he had been in possession of a .22 caliber semiautomatic handgun, but he told police he had given it to Goodman earlier in the day.

Lastly, defendant contends that, in finding the murder to be accompanied by exceptionally brutal or heinous behavior, the trial court ignored evidence that at the time of the offense defendant was acting under the influence of extreme mental or emotional disturbance. Defendant notes the following excerpt from a psychological report included in the presentence investigation report:

"It is this examiner's clinical opinion that at the time of the alleged offense Mr. Charles Ratzke was suffering from an extreme emotional disturbance, i.e. a borderline personality disorder. This disorder and emotional deficit impaired his judgement as well as impaired his capacity to conform his behavior to the requirements of the law."

The report later stated:

"Mr. Ratzke's borderline personality disorder is identified * * * by a pervasive pattern of instability of mood, interpersonal relationships and self image.

                     *   *   *

At the time of the alleged offense, Chuck Ratzke reported that he intended to steal a car to search for and impress his girlfriend whom he felt was in the process of abandoning him. In addition, Chuck Ratzke also reported that his mother had earlier refused him the use of her car. This perception of rejection from primary sources of support threatened his fragile sense of security and were the specific emotional stressors impacting his behavior at the time of the alleged offense."

The court commented:

"The fact that he thinks his girlfriend is playing around would be quite a stretch for me to find that that would be an excuse for this or something in mitigation. [P]erhaps to [steal] a vehicle and not to murder a man. Not to murder a man."

7 In our view, these remarks do not indicate that the court disregarded evidence of defendant's emotional or mental condition. We agree with the State that the court considered the evidence, but determined it deserved little weight in the sentencing decision given the circumstances of the case. (See People v. Phillips (1989), 127 Ill.2d 499, 535.) Consideration of this mitigating factor does not automatically require a court to rule in the defendant's favor. See generally Phillips, 127 Ill.2d at 535.

We also find no merit in defendant's contention, based on People v. Isbell (1988), 177 Ill. App.3d 854, that his mental or emotional condition somehow precludes a finding of exceptionally brutal or heinous behavior. In Isbell, the defendant charged with murder was found guilty but mentally ill, and even the prosecution's psychiatric expert testified that the defendant suffered from major depression and a paranoid personality. In vacating a natural-life sentence, we found that the defendant's conduct in the commission of the offense did not rise to the level of "exceptionally brutal or heinous," and we also observed in passing that in returning a verdict of guilty of murder but mentally ill the jury recognized that defendant's conduct was not necessarily the product of a rational thought. (177 Ill. App.3d at 869.) Isbell is factually dissimilar to the case at bar.

For the foregoing reasons, the judgment of the circuit court of Lake County is affirmed.

Court’s remarks did not indicate disregard of evidence
INDIANA

EDWARDS v. STATE, 753 N.E.2d 618 (Ind. 2001), 753 N.E.2d 618
Harris first talked to police about this case after his name appeared in a Crimestoppers> advertisement following a newspaper article about the Grady murder. Harris' aunt took him to the police station. Harris did not want to talk, but after learning that police had some information implicating him in the crime, he gave a statement. Edwards was later arrested and charged with murder, conspiracy to commit murder, and criminal confinement.

Edwards further contends that the police and Harris' aunt, Tracie Brooks, coerced Harris' statements. Harris testified that he did not want to talk to the police, but that everyone in his house and neighborhood told him he should talk after his name appeared in the paper. Harris also said his aunt threatened to turn him in to the police if he did not testify. Edwards claims that since Brooks was not Harris' legal guardian, and since Brooks may have received money from <Crimestoppers for facilitating Harris' statement, Brooks coerced him into giving a statement to police for her own benefit. There is no actual evidence, however, that Brooks attempted to influence the content of Harris' statement. Though Harris' initial meeting with police occurred at Brooks' urging, her involvement does not compromise Harris' testimony.

STATE v. ESTEP, 753 N.E.2d 22 (Ind. App. 2001), 753 N.E.2d 22
On March 10, 1999, Sheriff's deputies received a Crime> <Stopper tip that Samuel Estep was residing at 241 North Reisner Avenue in Indianapolis.  Deputies had previously obtained a warrant to arrest Estep for aggravated battery; that warrant listed Estep's last known residence as 242 North Reisner Avenue.

Based on their findings, the warrant officers requested assistance from the narcotics unit, and narcotics detectives came to Estep's home.  After viewing the items observed by the warrant officers, one of the narcotics detectives obtained a search warrant for the residence at 241 North Reisner.  During the search of the residence, narcotics detectives found a baggie of rock cocaine and additional marijuana.[fn3] Estep was then charged with dealing in cocaine, a Class A felony; possession of cocaine, a Class C felony; dealing in marijuana, a Class D felony; and possession of marijuana, a Class D felony.[fn4] 
Estep filed a Motion to Suppress all evidence seized at his residence, and the trial court granted that motion with respect to everything except the items found on Estep's person.  The State moved to dismiss all counts against Estep, and that motion was granted.  The State then brought this appeal.[fn5] 
In summary, the State argues that the trial court's ruling on the Motion to Suppress was contrary to law.  It urges that the officers properly entered Estep's house to make the arrest and that the officers saw in plain view the evidence upon which the search warrant was based after their entry into the residence. Conversely, Estep argues that the officers did not lawfully enter his home and that therefore the "plain view" exception to the requirement of a search warrant does not apply in this case. Alternatively, he argues that even if the officers did have a right to enter his home to arrest him, the officers exceeded their limited right to enter and search for persons under the "protective sweep" doctrine, and therefore the evidence was properly suppressed.

Crime Stoppers tip lead to arrest warrant
Evidence properly suppressed under the Protective Sweep Doctrine

WILLIAMS v. STATE, 724 N.E.2d 1070 (Ind. 2000), 724 N.E.2d 1070
E.  The Reward Money.
Williams claims that the State failed to disclose that Detective Branson secured Crime> <Stopper's reward money for two informants: Earl Wilson, who produced one of the weapons involved, and Runny Gill, the boyfriend of Williams' sister, who convinced Williams' sister to testify at trial.  He argues that "[e]vidence of Runny Gill's reward would have cast considerable doubt upon Jeanette Williams' motives for testifying and whether or not she was testifying truthfully.  This evidence would also have affected the jury's determination of Earl Wilson's credibility and produced reasonable doubt as to Williams' guilt." (Appellant's Br. at 64.)

We recently addressed a remarkably similar issue in Harrison v. State, 707 N.E.2d 767 (Ind. 1999), pet. for cert. filed.  In Harrison, an informant called the arson hotline to give information about a fire.  The informant applied for reward money and after trial the detective called the head of the arson hotline to emphasize the importance of the informant's information and subsequent testimony.  Id. at 789.  Harrison argued that, had the jury known about the reward request, the informant's credibility would have been damaged, thereby undermining either the trial court's confidence in the verdict, or the jury's verdict or its recommendation of the death penalty.  Id.
We said that, to support a claim of prosecutorial misconduct on the basis of withheld evidence, the allegedly withheld evidence must be "material" to the defense.  Id.  Evidence is material only if there is a reasonable probability that the result of the proceeding would have been different, had the evidence been disclosed to the defense.  Id. (citing United States v. Bagley, 473 U.S. 667, 682 (1985)).  A defendant must show that the evidence could have reasonably put the whole case in such a different light as to undermine confidence in the verdict.  Id. (citing Kyles v. Whitley, 514 U.S. 419, 435 (1995)).  We held in Harrison that, "Neither the application for a reward . . . nor the recommendation by the detective is sufficiently probative to satisfy the materiality standard of Bagley."  Id.  Likewise, failure to disclose the informants' rewards in this case did not constitute prosecutorial misconduct sufficient to undermine the integrity of the entire trial.

Failure of State to disclose Crime Stoppers reward payment
is not prosecutorial misconduct

G.J. v. STATE, 716 N.E.2d 475 (Ind. App. 1999), 716 N.E.2d 475
On March 4, 1998, Crime> <Stoppers reported to police that they had received an anonymous tip that G.J., a Franklin Township Middle School student, had brought marijuana to school. A police officer then relayed the message to the dean's office. On the same day, G.J. was brought to the dean's office and when Dean Tony Jones asked him if he had marijuana in his possession, G.J. pulled a vial of marijuana from his front right pants pocket.

Subsequently, in court, G.J. moved to suppress any statement he made to Dean Jones on the grounds that she had subjected him to custodial interrogation. He further contends that he did not waive the opportunity to consult with an attorney or his parents prior to interrogation. The juvenile court judge denied G.J.'s motion.

G.J. contends that his Miranda rights were violated during interrogation by Dean Jones. Miranda rights are designed to safeguard the criminal defendant's constitutional rights against compulsory self-incrimination and "only apply to custodial interrogation because they are designed to overcome the coercive and police dominated atmosphere of custodial interrogation." S.A. v. State, 654 N.E.2d 791, 798 (Ind.Ct.App. 1995).

In S.A., after receiving a tip that a missing book could be discovered in S.A.'s bookbag, the vice-principal asked him whether he had any school property in his possession. Upon being asked to open his bookbag, S.A. admitted to having possession of the book, and eventually admitted that he took it from the guidance office. Later, S.A. contended that he had been interrogated contrary to his Miranda rights. The court, however, reasoned that because the questioning took place in the school building by the vice-principal and there was no coercive atmosphere to protect against, the questioning did not constitute custodial interrogation. Id. at 798. Therefore, the court held that Miranda safeguards were not applicable under the facts and circumstances of that case. Id.
In the case at hand, as in S.A., there was no coercive atmosphere to protect against, and G.J. was not in police custody when he was questioned. Moreover, like S.A., G.J. was questioned in his school by a school official, not a police officer. Thus, analogous to our finding in S.A., we find that the Miranda safeguards are inapplicable here.

Citing Ind. Code 31-32-5-1, G.J. also asserts that he was denied the opportunity of having meaningful consultation with his parents before being questioned by Dean Jones. It is well established in Indiana that a child has the right to have his parents present during custodial interrogation. See Lewis v. State, 288 N.E.2d 138 (Ind. 1972). However, as outlined by this court in S.A., even this additional safeguard is only applicable in cases dealing with custodial interrogation. See S.A. at 797. Here because G.J. was not in police custody, was not in a coercive environment, and was not questioned by a law enforcement officer under a coercive environment, the meaningful consultation safeguard does not apply.

Police reported Crime Stoppers tip to Dean
Defendant was not in police custody, therefore,

Miranda does not apply
JOHNSON v. STATE, 653 N.E.2d 478 (Ind. 1995), 653 N.E.2d 478

On appeal is the sole issue of whether the trial court erred in determining that independent evidence established the corpus delicti for robbery and that evidence of extrajudicial confessions by the defendant was thereby admissible. We affirm.
Taylor testified that he and Johnson were watching a "Crime> <Stoppers" show featuring an elderly woman being robbed of her purse. Taylor testified that Johnson told him "that what was on T.V., that he had done with someone else."

Vaughn testified that Johnson confided in him that he and Frison "snatched" an elderly woman's purse, and that the woman was in the hospital. Johnson allegedly said that it went "kind of crazy" because "the old lady tried to hold on and Homer hit her — not Homer — Johnson hit her." [R. 439] Detective Sergeant Swanson testified that he interrogated Johnson as part of his investigation into the Hoke case. Johnson told him that he would not "go on tape. I will talk to you and I will just tell you that Homer and I did it." Detective Sergeant Swanson also testified that Johnson stated "Homer and I had did it and you guys can't prove it anyway." [R. 469]

Parker is wholly different from the instant case because here evidence identifies Hoke as the victim of theft and demonstrates that Hoke incurred injuries caused by force. Whether Johnson caused the injuries or another force was at work is a question different in kind and degree than whether unidentifiable human remains adequately prove that a particular missing person was murdered.

We thus reject Johnson's argument that the State failed to prove the corpus delicti and that the trial court erred in admitting the testimony of Miller, Taylor, Vaughn, and Swanson into evidence. We affirm the judgment of the trial court.

GREEN v. STATE, 647 N.E.2d 694 (Ind. App. 1995), 647 N.E.2d 694

In February 1993, Elkhart Police Officer William Marks of the Elkhart County Drug Task Force (Task Force) received an anonymous "Crime>-<stoppers" tip that Green was dealing cocaine from his condominium and that he was involved in cocaine trafficking between Indiana and Texas.  In March 1993, Middlebury Town Marshall Bob Baker informed Officer Marks that Green had been arrested in Missouri for drug trafficking and that at the time of his arrest, Green was armed with a semi-automatic weapon and had cocaine concealed in his car in Pepsi and WD-40 cans and a 35mm film canister. Thereafter, on September 24, 1993, the Task Force learned from a reliable informant that Green planned to make a trip to Texas to pick up cocaine. As a result, the Task Force set up an around-the-clock surveillance of Green's condominium on September 25, 1993. Soon after, the Task Force learned that Green and John Tovey planned to leave for Texas on October 3, 1993, driving Green's 1988 Chrysler.

On October 3, the Task Force observed Green and Tovey leave Green's condominium and travel southbound on U.S. 31. The Task Force followed Green's vehicle until it reached U.S. 6 and then ended its surveillance with the assumption that Green and Tovey were headed toward Texas to pick up cocaine. Estimating that Green would return in approximately two days, the Task Force re-established surveillance on the U.S. 20 Bypass and U.S. 31 on October 6. Although the officers on the Task Force discussed obtaining an anticipatory search warrant, they later rejected the idea.

In the present case, it is not questioned whether the police had probable cause to search Green's vehicle. The record amply supports that they did. However, it is not asserted, given the particular facts of this case, that it was impracticable to secure a search warrant for the automobile. The police had been surveilling Green and knew from reliable informants two days in advance when and where Green would be transporting the cocaine. Thus, because it was practicable for the Task Force to obtain a search warrant, it was unreasonable for it to conduct a warrantless search of Green's automobile. To hold otherwise would obviate the need to obtain a warrant to search a car whenever probable cause exists, contrary to the holdings under the Fourth Amendment to the United States Constitution and Article 1, § 11 of the Indiana Constitution. Therefore, as the warrantless automobile search in the present case was illegal, Green is entitled to have the fruits of that search suppressed. Accordingly, the trial court's judgment on the motion to suppress is reversed and Green's conviction is vacated. Further, this cause is remanded for further proceedings not inconsistent with this opinion.

Anonymous "Crime>-<stoppers" tip lead 
Police to survellence

Fourth Amendment violated

Warrantless automobile search illegal

WALKER v. STATE, 607 N.E.2d 391 (Ind. 1993), 607 N.E.2d 391

Wendy Metzler told appellant's story to Anna Metzler. After Anna found appellant's knife in her house, she called the Pennsylvania Crimestoppers. The shape and size of the knife later was found to be consistent with the shape and size of the wounds on the victim.

BELLMORE v. STATE, 602 N.E.2d 111 (Ind. 1992), 602 N.E.2d 111

The defendant claims that the State's evidence supporting his murder conviction is inherently incredible and therefore insufficient to support the verdict. First, he claims that the State "purchased," through generous plea agreements, the testimony of the other participants in the crime, David and Wesley Young. The defendant also argues that witness Clea Collins cannot be believed because of inconsistencies in his testimony as to whether he provided information to Crime> <Stoppers, a joint media-law enforcement effort to gather information regarding unsolved crimes. The testimony of Mark White is likewise incredible, he claims, because the State paid him an additional one hundred dollars after he testified.

This Court will reverse a jury verdict where the evidence supporting the verdict is so incredible as to be beyond belief or is without probative value. Maynard v. State (1987), Ind., 513 N.E.2d 641, 644-45. Where the evidence is not inherently incredible, the jury determines witness credibility. Id. At 644.

We find that the questioned evidence was not inherently incredible and therefore reject the defendant's contention that the evidence was insufficient to sustain his conviction for murder.

Crime Stoppers tip was credible
IOWA

STATE v. VANCE, 0-592/99-1316 (Iowa App. 11-20-2000)

Later that day, Cross read a newspaper article about the Kum & Go robbery. She called the Crime> <Stoppers> hotline and left an anonymous tip. She gave the names Shawn, David, and Dan and explained why she thought they were involved in the robbery. Cross eventually contacted a detective with the Council Bluffs police department and discussed with him details of the evening in question.

The detective investigating the robberies testified the police received two <Crime> <Stoppers tips regarding the robberies. The detective spoke with one caller, Cynthia Cross. From the tips, police developed three names of individuals they thought might be involved in the robberies: Saul, Vance, and Long. After speaking with Saul, the detective went to William "BJ" Smith's residence and obtained permission to search the residence. The detective recovered a rifle with a pistol grip, a camouflage face mask, a red and black mask and a gray hooded sweatshirt.

STATE v. LANGE, 531 N.W.2d 108 (Iowa 1995)

We apply the same reasoning to the second offer of proof. The question objected to was whether the officer had testified similarly in other cases that he was not looking to see if there was a drug tax stamp. Again, the obvious response would be either "yes" or "no." But neither response was relevant to the charge. In addition, the State is correct that neither response would have any impeachment value because the officer's testimony would be based on his conduct in investigating other cases, not this case. What the officer did in other cases is a collateral issue and impeachment on collateral issues is not permissible. State v. Parker, 261 Iowa 88, 97, 151 N.W.2d 505, 510 (1967). Again, no offer of proof was necessary to preserve error. The district court likewise here committed no reversible error either in its ruling or in its refusal to permit the defendant to make an offer of proof as to this witness. Compare People v. Richmond, 201 Ill. App.3d 130, 136-40, 147 Ill.Dec. 302, 307-09, 559 N.E.2d 302, 307-09 (1990) (trial court properly refused to allow defense counsel in murder prosecution to make an offer of proof regarding witness seeking "crimestopper" money in another case, where evidence of compensation paid witness in prior case had no relevancy to present prosecution and was too remote to act reliably as impeachment).

Crime Stopper money paid in another case has
no relevancy in present prosecution

KANSAS

STATE v. JACKSON, 86,873 (Kan. App. 2/22/02)

The affidavit in Loins stated: (1) that concerned neighbors reported drug activity at the trailer; (2) that a lot of juveniles visited the trailer; (3) that at least a dozen cars would arrive and leave over the course of an evening; (4) that a lot of parties occurred at the residence during which marijuana was consumed; (5) that Loins was known to be at the parties; (6) that the reported resident had been arrested for possession of marijuana and drug paraphernalia; (7) that Loins was convicted of possession of marijuana; (8) that an anonymous informant reported seeing marijuana in the trailer on numerous occasions; (9) that a Crime>-<Stopper tip reported marijuana sales at the trailer by Loins and two other individuals and that all three were living at the trailer; (10) that it is common for persons buying drugs to stay only a short time and leave with the drugs on their persons; and (11) that Loins was involved in trading sex for drugs at the trailer.

The affidavit in the instant case failed to include any facts as to anyone except Watters or the confidential informant. As a result, the issuing magistrate did not have a substantial basis for concluding probable cause existed that the primary activity at Watters' residence was drug sales and that all visitors at the residence were involved in the illegal activity. The trial court properly granted Jackson's and Hackler's motions to suppress.

In deciding whether a substantial basis supports a probable cause determination, "what the district court found or did not find should not be the basis for the Court of Appeals' review." Gilbert, 256 Kan. At 422. Instead, this court addresses whether the magistrate had a substantial basis for concluding that probable cause existed and, in so doing, will pay great deference to the magistrate's determination. 256 Kan. at 422. Although the trial court may have failed to pay great deference to the issuing judge's determination, we find that the trial court properly determined that the issuing judge lacked substantial basis for finding probable cause existed that all persons present at Watters' residence would be involved in an illegal activity.

Affidavit failed to include all persons
Probable cause did not exist

IN RE L.A.,  270 Kan. 879 (2001), 21 P.3d 952
On March 3, 1998, Dr. Louise Herrington, assistant vice principal at Campus High School in Haysville, Kansas, received information from the school Crime> <Stoppers> organizer, the school librarian, that 16-year-old L.A. (D.O.B. 6/18/81) was in possession of marijuana concealed in the headband of his baseball cap. The <Crime> <Stoppers> organizer had received the information from a student.

Herrington requested Paul Schmidt, the school security guard, to bring L.A. and his baseball cap to Herrington's office. Schmidt brought L.A. into Herrington's office. L.A. had his baseball cap and book bag. L.A. was not advised of his Miranda rights. Herrington told L.A. of the <Crime> <Stoppers> tip and asked if he had anything illegal in his possession. L.A. said, "No." Herrington then telephoned L.A.'s mother and requested permission to search L.A. L.A.'s mother consented to the search and remained on the telephone line while Herrington and Schmidt conducted the search.

The school authorities' suspicion that L.A. possessed contraband was initiated by a student tip to the school's <Crime> <Stoppers> organizer. The tip contained information that L.A. carried the contraband in the band of his cap. Information provided by an informant can serve as a basis for a reasonable suspicion that a student may be engaged in illegal activity. See, e.g., In re Corey L., 203 Cal.App.3d 1020, 250 Cal.Rptr. 359 (1988) (report of student that the accused student possessed cocaine was found to be basis for reasonable suspicion); Edwards For and In Behalf of Edwards v. Rees, 883 F.2d 882, 884 (10th Cir. 1989) (42 U.S.C.  1983 lawsuit where court applied T.L.O. factors, and two students implicating another student in bomb threat found to be basis for reasonable suspicion to seize suspected student for questioning). When Schmidt found L.A. and brought him to the assistant vice principal's office, L.A. was in possession of a ball cap and book bag. We find that the tip by a student to the <Crime> <Stoppers organizer was the basis of reasonable suspicion.

Tip by a student to the <Crime> <Stoppers organizer
was the basis of reasonable suspicion
STATE v. MONCLA, 269 Kan. 61 (2000), 4 P.3d 618
Prisoner Affidavits — District Court's Evaluation of Evidence.
In an appeal from the denial of a motion for a new trial filed under K.S.A. 22-3501, based on two prisoner affidavits claimed to be newly discovered evidence, the record is examined and it is held: (1) New trials on the ground of newly discovered evidence are not favored by the courts and are viewed with great caution; (2) a district court abuses its discretion in denying the motion for new trial without evaluating the credibility and materiality of the paper evidence that is claimed to be new; (3) the district court shall make findings of fact and conclusions of law on all issues presented; (4) for an appellate court to conduct meaningful review, the district court's findings of fact and conclusions of law must be stated; and (5) the case is reversed and remanded.

Moncla received a "hard-40" sentence for the murder of Diane Swinney. See K.S.A. 21-4638. Swinney died after sustaining 18 blows to the head with a hammer. An employee of Swinney's named Kevin Robertson discovered her body. Swinney owned a bar. She lived just a few blocks away from her bar in the upstairs apartment of a home. Moncla and two other individuals had been staying at the home. Moncla sometimes slept on a recliner in Swinney's room. On the night of her death, Swinney closed her bar around 2 a.m. The next morning Moncla left Swinney's house on foot. He told one of the other house occupants he was late for work. He also said Swinney was having sex with someone and he did not wish to watch. Moncla went to John Bayliff's house. He told Bayliff he was awakened that morning by a man hitting him over the head with a gun. According to Moncla, three men were in the room. Moncla was pushed into a bathroom. He could not see Swinney, but heard several slaps or hits and heard someone say, "[W]e're going to have to take a loss on this one." Moncla, 262 Kan. at 62. He also heard the name Kevin. After the men left, Moncla went into the bedroom and saw Swinney on the floor. She was beaten up, crying, and holding a pillow over her head. Swinney told Moncla to "stay out of it," so he left. 262 Kan. at 62. Bayliff related this story at trial.
In Moncla's direct appeal, his defense was described as follows:

"The defendant testified on his own behalf and claimed that others had committed the crime. He presented evidence of Swinney's mounting debts to suggest a motive. He also attacked the police investigation as inadequate in following up leads on other suspects. The defendant claimed that Robertson, the man who found the body, was involved in the murder and that a man named Danny Long committed the murder. The police had received a Crime> <Stopper tip on Long. In addition, Robert Wisley, a friend of Long's, testified that Long approached him in a bar and confessed to Swinney's murder, specifying that he used a hammer to do it." 262 Kan. at 63.

In Thomas the central question was whether the district court, without holding an evidentiary hearing, has discretion to deny a new trial motion based solely on paper evidence. Thomas reviewed State v. Bradley, 246 Kan. 316, 787 P.2d 706 (1990); Dunn, 243 Kan. 414; and State v. Holley, 238 Kan. 501, 509-10, 712 P.2d 1214 (1986). In both Bradley and Holley, the district court denied the new trial motion based solely on affidavits. We reviewed those cases under the abuse of discretion standard and affirmed the district courts' dismissals. However, in Bradley, Holley, and Thomas, the district court actually analyzed the credibility of the affiants and the materiality of the new evidence. Here, we can only speculate as to the basis of the district court's decision. There may be, as we said in Thomas, "valid reasons for deferring to the trial court's decision, even when it is based solely on `paper evidence.'" 257 Kan. at 234. The problem here is we are left guessing what those "valid reasons" might be.

The merits of Moncla's motion aside, the fundamental problem with the district court's approach here is that it impedes appellate review. How are we to review the decision, even under the abuse of discretion standard, when neither findings nor conclusions based on the findings are stated? Motions for new trials, like many 60-1507 motions, may be meritless and, thus, not entitled to evidentiary hearings. However, the district court must tell us what its findings are and why it concluded the motion to be without merit if we are to conduct any sort of meaningful appellate review.

Reversed and remanded for further proceedings.
district court abuses its discretion in denying the motion
for new trial without evaluating the credibility and materiality
of the paper evidence that is claimed to be new
STATE v. LOINS, 26 Kan. App. 2d 624 (1999), 993 P.2d 1231
The affidavit in this case stated: (1) that concerned neighbors reported drug activity at the trailer; (2) that a lot of juveniles visited the trailer; (3) that a least a dozen cars would arrive and leave over the course of an evening; (4) that a lot of parties occurred in which mainly marijuana was consumed; (5) that Loins was known to be at the parties; (6) that Lenny Landrum, the reported resident, had been arrested for possession of marijuana and drug paraphernalia; (7) that Loins was convicted of possession of marijuana; (8) that an anonymous informant reported seeing marijuana in the trailer on numerous occasions; (9) that a Crime>-<Stopper tip reported marijuana sales at the trailer by Loins and two other individuals and that all three were living at the trailer; (10) that it is common for persons buying drugs to stay only a short time and leave with the drugs on their persons; and (11) that Loins was involved in trading sex for drugs at the trailer. All of the facts in the affidavit occurred or were reported from January 1996 until April 11, 1996, the day before the search warrant was issued.

Kansas has not determined what information is sufficient to infer that the primary activity at a location is the sale of drugs. Although the Horn court did not establish a basis for determining what is necessary for an all-persons warrant by reciting the facts in the affidavit, this court can compare the facts in this case to those found sufficient in other jurisdictions.

Generally, an "all-persons" search warrant will be upheld when the affidavit includes information that the place to be searched is a private residence, that drug use and distribution occur at the place, and that there was a regular traffic of persons entering to make purchases. See, e.g., Commonwealth v. Smith, 370 Mass. 335, 339, 348 N.E.2d 101, cert. denied 429 U.S. 944 (1976) (upholding an all-persons warrant based on an affidavit that stated that occupants were selling drugs and that there was a regular traffic of persons entering to make purchases); State v. Hinkel, 365 N.W.2d 774, 775-76 (Minn. 1985) (finding probable cause for an all-persons warrant based on an affidavit that included complaints from neighbors about illegal activity at a house and information that illegal liquor sales occurred there); People v. Easterbrook, 43 App. Div. 2d 719, 720, 350 N.Y.S.2d 442 (1973), aff'd 35 N.Y.2d 913, 364 N.Y.S.2d 899, 324 N.E.2d 367, cert. denied 421 U.S. 965 (1974) (finding probable cause for an all-persons warrant based on statements in the affidavit indicating that drug sales and consumption occurred at the apartment); Com. v. Graciani, 381 Pa. Super 626, 630, 554 A.2d 560 (1989) (finding that the confidential informant's report of a drug sale at the private residence and the easily hidden characteristic of the contraband justified the all-persons warrant); Com. v. Heidelberg, 369 Pa. Super. 398, 407, 535 A.2d 611 (1987) (upholding a warrant to search all persons because the affidavit included information that the sale of cocaine occurred on the premises); Morton v. Commonwealth, 16 Va. App. 946, 951, 434 S.E.2d 890 (1993) (stating that information in the affidavit regarding drug use and distribution in an apartment justified the search of all persons present); State v. Hayes, 196 Wis.2d 753, 764-66, 540 N.W.2d 1 (Wis. App. 1995) (upholding the all-persons warrant because the affidavit included information of a recent sale of crack cocaine at the apartment and the officer's statement that, in his experience, it is common to find others at the location who are involved in the drug transactions).
We conclude that the affidavit in this case contained more information than those supporting all-persons search warrants that were upheld in other states. Based on the information provided to the magistrate and giving appropriate deference to the magistrate's decision to issue a warrant, there was probable cause to believe that the primary activity at the trailer was drug sales and consumption and that all those present would be involved in the illegal activity. Accordingly, the trial court did not err by denying Loins' motion to suppress the marijuana found in his pocket.

No error in denying motion to suppress
Affidavit contained more information than those

Support all-persons search warrant

STATE v. KIMBERLIN, 267 Kan. 659 (1999), 984 P.2d 141
Sergeant Dean Deines, field operations supervisor for the task force and affiant on the search warrant, testified that he had been a member of the task force for just over five years. He indicated that the task force picked up trash regularly without a warrant and searched it for incriminating evidence. During his tenure with the task force, Deines indicated that he had picked up trash several thousand times. There were two to five other officers working with the task force during this same time. Officers would retrieve a bag of trash set at the curb for pick up by city sanitation and replace it with a similar bag in order to avoid detection by the occupants of the dwelling. Task force officers searched as many as 30 to 40 trash bags in an evening, generally averaging 10 to 12 bags a day. The trash would be collected from residences when a tip was received. Information provoking the warrantless search could come in the form of "[t]ips, letters, anonymous letters, [or a] Crime> <Stopper call." The bags were not picked up without some sort of precipitating tip being received.

We have no hesitancy in concluding that the district court did not err in denying defendant's motion to suppress evidence seized during the execution of the search. The prior searches of defendant's trash, which led to the issuance of the search warrant, were not in violation of the Fourth Amendment or § 15 of the Kansas Constitution Bill of Rights. When defendant placed his trash bags by the ditch adjacent to a public street for collection by the city trash collector, he had no reasonable expectation of privacy in the discarded items, in accordance with the rationale of Greenwood, Long, and Alexander, previously discussed.

Affirmed.

Crime Stoppers tip leads police to trash on city right of way

Fourth Amendment and §15 of Kansas Constitution

Bill of Rights not violated

No reasonable expectation of privacy when trash placed in bags

adjacent to public street for city collection

STATE v. HUMPHERY, 267 Kan. 45 (1999), 978 P.2d 264
Detective Clyde Blood, of the Kansas City, Kansas, Police Department, was the lead detective in the investigation into Sedore's murder. He testified that the day after the murder, an officer involved with the TIPS hot line from the Kansas City Crime> <Stoppers> contacted him and a conference call was set up with Blood and an anonymous female. Blood testified the anonymous caller told him she had a "friend named Sherri Simmons who lives at 617 Troup. She had talked to Ms. Simmons during the afternoon of August 12th, `96, and Ms. Simmons had admitted to her that she had shot and killed a truck driver at 8th and Troup." The defense wanted the TIPS phone call admitted into evidence. Prior to trial, the judge ruled the TIPS call was inadmissible hearsay. Also, during the trial, the court ruled that Blood's direct examination testimony was not such that could allow the TIPS call to be admitted on cross-examination.

Blood also prepared a report regarding the TIPS call. He stated in pertinent part:

"I was contacted by Officer Kevin Cromwell of the Kansas City <Crime> <Stoppers who set up a conference call with an anonymous black female.... [T]he person told me that she has a friend named Sherri Simmons who lives at 617 Troup. She had talked to Ms. Simmons during the afternoon of August 12th, `96, and Ms. Simmons had admitted to her that she had shot and killed a truck driver at 8th and Troup.

"Ms. Simmons advised that she had agreed to perform a sexual service for the driver and escorted him to 8th and Troup where she proceeded to rob him. The driver tried to fight, so she shot him. The caller advised that . . . she is to meet with Simmons again and will try to gain additional information. The call was terminated."

Humphery correctly acknowledges that the hot line caller's statements were hearsay within hearsay and, thus, a hearsay exception was necessary for both links in the hearsay chain. K.S.A.60-463 provides:

"A statement within the scope of an exception to K.S.A. 60-460 shall not be inadmissible on the ground that it includes a statement made by another declarant and is offered to prove the truth of the included statement if such included statement itself meets the requirements of an exception."

Humphery correctly acknowledges that the hot line caller's statements were hearsay within hearsay and, thus, a hearsay exception was necessary for both links in the hearsay chain. K.S.A.60-463 provides:

"A statement within the scope of an exception to K.S.A. 60-460 shall not be inadmissible on the ground that it includes a statement made by another declarant and is offered to prove the truth of the included statement if such included statement itself meets the requirements of an exception."

The defense asserts the first link in the chain, what Simmons said to the caller, falls under the hearsay exception for "admissions by parties." This exception to the hearsay rule provides that hearsay evidence is inadmissible except "[a]s against a party, a statement by the person who is the party to the action in the person's individual or a representative capacity and, if the latter, who was acting in such representative capacity in making the statement." K.S.A. 1996 Supp. 60-460(g). The defense claims that what Simmons said to the caller was clearly an "admission." This reading of the statute does not support the argument that what Simmons said to the caller was an admission as contemplated under the cited hearsay exception. Simmons is a witness, not a party, in this action. The statute indicates that it applies to admissions by parties. Thus, Humphery's argument fails the first link in the hearsay chain.

Humphery argues that the second link, what the caller said to Blood, meets the statutory requirements of K.S.A. 1996 Supp. 60-460(d)(3). This statute provides in pertinent part that a statement shall not be excluded as hearsay if the judge finds the statement was made by a declarant who is unavailable as a witness and "by the declarant at a time when the matter had been recently perceived by the declarant and while the declarant's recollection was clear and was made in good faith prior to the commencement of the action and with no incentive to falsify or to distort."

The caller's statements to Blood do not meet the requirements of K.S.A. 1996 Supp. 60-460(d)(3). The trial judge correctly ruled that the TIPS call was inadmissible hearsay because of the impossibility of testing whether the declarant making the TIPS phone call was reliable, whether the declarant had a clear recollection of events, whether the statements were made in good faith, and whether the statements were made with no incentive to falsify or to distort. In conclusion, under the facts of this case, the trial judge correctly ruled that K.S.A. 1996 Supp. 60-460(d)(3) was not applicable and appropriately excluded the substance of the TIPS call as impermissible hearsay evidence.

TIPS call was inadmissible hearsay because of the impossibility
of testing whether the declarant making

the TIPS phone call was reliable
STATE v. CLAIBORNE, 262 Kan. 416 (1997), 940 P.2d 27
Wheat testified at the defendant's trial and confirmed the events of the evening. In addition, Sheena and Sara testified to the same events. No one was able to provide a description of the assailants because of their covered faces other than that they were both black males.

The following day, the defendant and Yates arrived at Ward's home and told her to keep quiet about the events of the night before. Nevertheless, she called Crime> <Stoppers and anonymously reported what she knew. Eventually, she gave a statement to the police.

STATE v. MONCLA, 262 Kan. 58 (1997), 936 P.2d 727
The defendant testified on his own behalf and claimed that others had committed the crime. He presented evidence of Swinney's mounting debts to suggest a motive. He also attacked the police investigation as inadequate in following up leads on other suspects. The defendant claimed that Robertson, the man who found the body, was involved in the murder and that a man named Danny Long committed the murder. The police had received a Crime> <Stopper tip on Long. In addition, Robert Wisley, a friend of Long's, testified that Long approached him in a bar and confessed to Swinney's murder, specifying that he used a hammer to do it.

STATE v. VAN WINKLE, 254 Kan. 214 (1993), 864 P.2d 729
There were two versions of the events presented at trial. The State's witness, Rick Crowell, who was on parole for a theft conviction, was approached regarding a marijuana deal. Crowell then called the Crimestoppers phone number and agreed to supply information to the police. Crowell testified he had been working for the Junction City Police Department as a paid confidential informant for about three months. Detective Jackson supervised Crowell. Without giving specific details, Jackson opined that Crowell was a reliable informant.

STATE v. SIDEL, 16 Kan. App. 2d 686 (1992), 827 P.2d 1215
In State v. Toler, 246 Kan. 269, 787 P.2d 711 (1990), a police sergeant executed an affidavit for a warrant to search an address for drugs, drug paraphernalia, and various other items evidencing drug dealing. In support of this request, the sergeant listed: (1) a controlled buy of drugs on a certain date at the address by a confidential informant who had provided reliable information to the police department in the past; (2) complaints made by former neighbors at another address approximately 15 months earlier that the residents of the address sought to be searched were dealing in drugs; (3) a call approximately seven months earlier from Department of Corrections personnel that one of the residents was suspected of smuggling drugs to an inmate; and (4) an anonymous Crimestoppers tip that one of the residents was dealing in drugs. 246 Kan. 269, 270. The defendant challenged the affidavit as a source of probable cause for the issuance of the warrant, claiming the reliability and credibility of the confidential informant and of the allegations of drug dealing were not established. 246 Kan. at 271, 274.

In concluding that the affidavit presented probable cause, the Toler court emphasized the informant's participation in a controlled drug buy:

"Although the confidential informant was not named in the affidavit here, he did implicate himself in the criminal conduct by participating as a co-conspirator in the purchase of illegal drugs and thus subjecting himself to criminal liability. The affidavit also detailed the circumstances surrounding the controlled buy. Finally, the affidavit contained additional information which would indicate prior involvement in illegal drug activities by the party the confidential informant named as selling the drugs at the residence listed in the search warrant. Based upon the totality of the circumstances test . . ., the affidavit was sufficient to provide information establishing probable cause to believe that contraband or evidence of a crime would be found at the place named in the search warrant. We conclude that the district judge was justified in issuing the search warrant based upon Sergeant Garman's affidavit. The constitutional rights of the defendant were not violated by issuance of the search warrant." 246 Kan. at 276.

Based upon the totality of the circumstances test . . ., 
the affidavit was sufficient to provide information establishing probable cause
KENTUCKY
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STATE v. BONNER, 35,614 (La.App. 2 Cir. 3/1/02); STATE OF LOUISIANA Appellee v. RAMONE DOMINQUE BONNER Appellant, No. 35,614-KA

In November, 1999, several homes in Ruston, Louisiana were burglarized.   On or about November 11, 1999, Lieutenant Darrell Newsom ("Newsom"), of the Ruston Police Department, received an anonymous Crimestopper's tip.  The caller told Newsom that the defendant and another individual were responsible for some burglaries around the East Mississippi/Eastland area.  Newsom told other police officers that he needed to speak with the defendant.  On November 15, 1999, Officer Gerald Jenkins ("Jenkins") brought the defendant to the police station to speak with Newsom.  The defendant denied having any knowledge of the burglaries.  At the time he was brought to the station, the defendant had a backpack in his possession.  The defendant's backpack was searched and yielded items that matched those reported stolen.

When the defendant was brought to the police station, Newsom contacted Officer Don Thornton ("Thornton"), the defendant's parole officer.  According to the officers' testimony at trial, it was a customary practice to contact the parole officer if there was a possible parole violation.  Newsom informed Thornton of an anonymous tip that the defendant was involved in some burglaries.

Officer Thornton testified that it is a common practice for parole officers to conduct a search upon receiving information that a parolee may be involved in criminal activity.  Further, Newsom testified that he asked Lieutenant Tommy Doss  ("Doss") to go to the defendant's residence to secure permission to search for the stolen items.  Doss testified that he waited until Thornton arrived to begin a search.  Leroy Bonner, the defendant's uncle, is the owner of the home where the defendant was residing.  Mr. Bonner testified that he did not grant the officers permission to search his residence and that Thornton told Mr. Bonner that he did not need his permission.

Anonymous Crimestopper's tip leads police to arrest
STATE v. BALL, 00-KA-2277 (La. 1/25/02); STATE OF LOUISIANA v. ELZIE BALL, No. 00-KA-2277

Nine days later, the homicide department received a Crimestoppers tip naming Elzie Ball as a suspect in the murder. Detective Russell Lloyd developed a photographic lineup containing defendant's driver's license picture and five similarly-featured fill-ins. He showed the line-up to Jerrie Twinn, Steve Combs, Toby Theriot, Elsie and Herman Depew. In separate interviews, all five witnesses picked defendant as the man who sat in The Pub Lounge for approximately two and a half hours before robbing the bar and shooting and killing Ben Scorsone. Based on the positive identifications, Detective Lloyd obtained a warrant for defendant's arrest. A search of defendant's residence in Harvey during his arrest yielded photographs of the defendant with tattoos, a wallet, and a Federal .38 special round of ammunition.

Crimestoppers tip names suspect in Murder
STATE v. BUNLEY, 2000-0405 (La.App. 4 Cir. 12/12/01); 805 So.2d 292, No. 2000-KA-0405

In her first videotaped statement recorded on 28 January 1997, Bunely said she first met the victim when she rented the Loyola Avenue property from her. Bunley moved into the house in October 1996; about a month later, a friend introduced her to Coston, a drug dealer.  The defendant admitted using marijuana and cocaine with Coston in her home and "the spot," the place where Thomas' charred remains were recovered. She said that she last saw the victim on 20 January 1997.  She described coming home that day and finding Coston sitting on the steps in the back of her house.  He was distraught over having allegedly killed "a lil' youngster" in the St. Thomas Housing Development.  When she and Coston entered the house, she discovered Thomas dead on the floor between the kitchen and bedroom.  She said she assumed the victim died from a heart attack or stroke because there was nothing to suggest foul play. The defendant wanted to notify the authorities; however, Coston would not let her.[fn5] Instead, Coston covered the victim's body with a blanket and put it in the trunk of his car,[fn6] telling the defendant he would dispose of it.  When the defendant spoke to Coston on 27 January 1997, he told her that he would take the body to "the spot" and burn it.  Bunley claimed she called Sullivan and told him of the victim's death, giving him the impression the body was still in her house.  Sullivan told her to call the police, and then went to the defendant's house, where he allegedly told her he would have helped her move the body earlier; however, moving it now was too risky.  The defendant said she called Crimestoppers and the Second District NOPD station, but could not get help from anyone.  She said that she heard nothing about the victim from anyone, until the police came to her house one week later.  Bunley said that Coston gave her the victim's checkbook and savings withdrawal slips, telling her to forge Thomas' signature.  The defendant denied cashing checks or withdrawing funds from Thomas' accounts.

STATE v. GOLDSTON, 35,271 (La.App. 2 Cir. 12/5/01); 804 So.2d 141
Defendant's recorded statement:

Lieutenant Via testified at trial that an anonymous tip from Crime> <Stoppers indicated that the defendant was the "Little Freddie" who was involved in the instant murder.  The defendant, who went by the name "Little Freddie," voluntarily accompanied police officers to the annex for questioning on June 2, 1998. Before any questioning or statement, the officers determined that the defendant could read, write and understand the English language and was not under the influence of any intoxicants. The officers explained to the defendant his Miranda rights, which he stated that he understood and voluntarily waived.  The defendant signed the waiver of rights form before Lieutenant Via, Sergeant Lenard and Sergeant Brooks.  No threats, inducements or promises were made to the defendant at any time.  The defendant's recorded statement was played for the jury at trial.

Anonymous tip from Crime Stoppers indicated suspect in Murder
STATE v. BROYARD, 2000-2290 (La.App. 4 Cir. 11/14/01); 802 So.2d 845
The videotape was turned over to Crimestoppers> to be released to the media.  As a result of the tape's use by the media, two calls came in to <Crimestoppers. Detective Flot then obtained a photo of the appellant and five fill-ins with similar facial characteristics which he took to Caminita's residence.  Caminita made a positive identification of the appellant as the perpetrator.  An arrest warrant was issued for the appellant, who then turned himself in to a police station.

Videotape turned over to Crime Stoppers to be released to Media
results in two calls on the crime

STATE v. BLOODWORTH, 2000-2336, (La.App. 4 Cir. 06/27/01); 790 So.2d 118
Cynthia Poolson testified that the victim had been married to her sister, Penny Weaver, and that they had two daughters.  Penny Weaver, the victim, their two daughters, Bloodworth, and her son all lived in the S. Lopez Street residence.  Poolson testified that in October 1998 Bloodworth bragged to her that she had handcuffed the victim's wrist and ankle, made him lie on the sofa, and beat him in the back of the head with a "billy stick."  Poolson said she later saw some blood on the sofa.  She claimed that she made a complaint regarding this incident to "Crime> <Stoppers>."  Bloodworth also told Poolson, after the billy club incident, that she threatened the victim that if he ever came home late from work she was going to get him again.  Poolson testified that she personally observed and heard Bloodworth threaten the victim that if he did not do what she ordered him to do, she would get him.  Bloodworth called the victim her slave, and told him several times that he was going to clean the house, wash the clothes, do the dishes, etc.  Poolson admitted on cross examination that she had previously sought mental health treatment, was then under the care of a psychiatrist, and took medication every day.  She denied telling a police detective that Penny Weaver, not Bloodworth, told her these things about defendant and the victim.  Poolson said she made two calls to <Crime> <Stoppers>, in August and October 1998.  She admitted that she did not like Bloodworth, and did not want her sister with her.  Poolson stated on redirect examination that she suffered from depression, and West had four nervous breakdowns due to the death of one of her sisters in 1974.  She said her problems did not cause her to hallucinate, to see things that were not there, or to lie.  She said she would not lie to protect her mother or her sister, and indicated that her relationship with Penny Weaver had not been that good.  Poolson said on redirect examination that she was not on any medication the day Bloodworth told her about the billy club incident.

Vanessa Davillier testified that she was a civilian employee of the New Orleans Police Department who handled <Crime> <Stoppers> hotline calls. She identified a document she prepared on 25 May 1999, three days after the murder was discovered, noting two prior calls about Penny Weaver and Jacqueline Bloodworth beating Frank Weaver.  The first call was on 14 August 1998, the second on 19 October 1998. She could not divulge the name of the caller, but said it was the same person each time.

There was evidence of Bloodworth's incredible animosity toward the victim.  Bloodworth began writing in her journal to vent her hatred of the victim on 6 May 1999, over two weeks before the murder.  She stopped on 15 May 1999.  Cynthia Poolson, one of Penny Weaver's sisters, telephoned two tips to <Crime> <Stoppers, seven and nine months before the killing, about beatings Bloodworth and Penny Weaver had allegedly inflicted on the victim.  Dr. McGarry found evidence of injuries that had been inflicted on the victim days before he was murdered, although Bloodworth claimed those simply resulted from a fight between her and the victim.  Self claimed that Bloodworth threatened to kill the victim on numerous occasions.  The evidence paints a portrait of Bloodworth as someone who was pathologically jealous of the victim's relationship with his ex-wife and his children.  Bloodworth referred to the victim's ex-wife as her own wife.  She believed that she filled the traditional role of a husband and father in the household.  The victim's children called defendant "father." The evidence establishes that Bloodworth felt that the victim intruded upon both her relationship with the victim's ex-wife and what Bloodworth viewed as her parental relationship with the victim's children.  That Bloodworth stomped the victim's genitals and rammed a broomstick into his rectum speaks for itself about the extent and nature of her hatred of the victim.

STATE v. JACKSON, 00-221 (La.App. 5 Cir. 3/15/01); 783 So.2d 482
At trial, Detective Cunningham, while his investigation was in progress, testified that Chili's and Crime> <Stoppers offered a $12,000.00 reward for information regarding the murder.  Posters were "passed out" in various Kenner neighborhoods.

Under cross-examination, Dunbar admitted that he had been contacted by Culverson's attorney and that he had given a statement saying that Culverson had never talked about or planned any robbery and that what he had told the police was not true. Dunbar, however, said at trial that what he had told the defense attorney was not true.  Earlier, under direct, Dunbar had said that he told Culverson's attorney "another story" because he (Dunbar) didn't know what to do and that he (Dunbar) was trying to get rid of him.

Cunningham testified that Robinson and Collins had given statements voluntarily and that no pressure or threats were involved.  The jury saw and heard Cunningham and all of the other witnesses.  If jurors believed the testimony of Cunningham, Derrick Dunbar, Shakeitha Cage and other state witnesses and if the jury found that Robinson and Collins had told the truth when they initially implicated the three defendants in a criminal conspiracy to rob Chili's, then proof of guilt was established beyond a reasonable doubt.  Because Robinson and Collins were impeached with their prior inconsistent statements, the jury was free to determine their credibility on the stand, and could accept or reject the retractions of their earlier statements.  See State v. Short, 00-866 (La.App. 5 Cir. 10/19/00), 769 So.2d 823, 828. It is not the function of an appellate court to reweigh the credibility of witnesses.

A trial judge necessarily has wide discretion in allowing or refusing the use of prior inconsistent statements to attack credibility. Inasmuch as both Robinson and Collins gave detailed trial testimony about the contents of the prior inconsistent statements and their respective reasons for having made the prior inconsistent statements, credibility became an important issue. The actual admission of the statements into evidence was not reversible error.

The trial judge did not give a jury instruction limiting the scope of prior inconsistent statements.  If a defendant does not request such a limiting instruction, and none was asked for in this case, there is no error, State v. Allien, 366 So.2d 1308 (La. 1978).

Admission of the statements into evidence was not reversible error
STATE v. PENDLETON, 00-1211 (La.App. 5 Cir. 3/14/01); 783 So.2d 459
At trial, the evidence established that at approximately 9:00 a.m. on June 17, 1997, Darlene Cusanza, the executive director of Crime> <Stoppers, was robbed by a black man outside of the Hibernia National Bank in Harahan.  Ms. Cusanza testified that she noticed a black man leaning against the side of the building when she drove into the parking lot that morning.  Shortly after she parked and got out of her car, the man approached Ms. Cusanza and pushed her against her car.  He shoved a hard object into Ms. Cusanza's side and said, "Give me the money."  According to Ms. Cusanza, the object felt like a gun.  Ms. Cusanza replied, "Here it is," and handed over her purse.  The man ordered her to leave and she walked inside the bank. Once inside, she screamed that she had been robbed by a man with a gun and asked for someone to call the police.

STATE v. MUSGROVE, 33,977 (La.App. 2 Cir. 12/15/00); 774 So.2d 1155
Shreveport Police Department Investigator Anthony Rei ("Rei") responded to the attempted armed robbery call.  He first contacted the victim while he was at LSUMC, and then worked the crime scene with other police investigators.  A surveillance video tape from the store and other evidence was obtained. Eventually, the police received two tips identifying Musgrove as the perpetrator:  the first after the surveillance videotape was broadcast on "Crime> <Stoppers," and the second from a former next-door-neighbor.  The second tip identified Musgrove by his street name, "Sugar Bear."

Videotape broadcast on "Crime> <Stoppers
leads to arrest
STATE v. COLLOR, 99-0175 (La.App. 4 Cir. 4/26/00); 762 So.2d 96
Detective Dwight Deal of the NOPD's homicide division testified that he was assigned to investigate the homicide, and learned the identity of several possible eyewitnesses; however, none of the witnesses who were allegedly at the scene would cooperate with the police investigation.  Under cross-examination, Detective Deal testified that another witness, who was not at the scene, told him that Antonio had admitted to her that he had killed Dwayne Tipton.  Using this information and an anonymous tip received from Crimestoppers>, which disclosed Mr. Collor's address, Detective Deal obtained an arrest warrant.

The facts gleaned from the suppression hearing and the trial which support the affidavit filed by Detective Deal relative to the arrest warrant are as follows:  Detective Deal made initial contact with Lakesha Hood (the "witness" referred to in the affidavit) on June 4, 1996.  At that time Detective Deal learned that she was a witness to certain facts concerning the murder, specifically that Mr. Collor admitted to her that he killed Dwayne Tipton.  On July 2, Detective Deal conducted a photographic line-up with Ms. Hood, who positively identified Antonio Collor as the man who admitted to her that he killed Dwayne Tipton.  Based on the information he received from Ms. Hood and a tip from <Crimestoppers>, which corroborated details supplied by Ms. Hood, including the killer's name and address, Detective Deal obtained a warrant for Antonio Collor's arrest. The arrest occurred on July 11, 1996.

In this case, unlike Fisher, the information identifying Mr. Collor as the killer was received by the police seven days after the murder, from a named witness, Lakesha Hood, and corroborated by a <Crimestoppers call.  Moreover, the police conducted a photographic line-up with Ms. Hood on July 2, 1996, to confirm the identity of the person who admitted to her that he was the killer; obtained an arrest warrant on July 9, 1996, and arrested Mr. Collor two days later.

Arrest warrant obtained after Crime Stoppers tip
STATE v. BRADLEY, 99-364 (La.App. 3 Cir. 11/3/99); 746 So.2d 263
The provisions of La. Code Crim. P. art. 895.1 (A)(1) convert the discretionary condition of probation found in La. Code Crim. P. art. 895 (A)(7) to a mandatary one where "the victim or his family has suffered any direct loss of actual cash, any monetary loss pursuant to damage to or loss of property, or medical expense." Additionally, in La. Code Crim. P. art. 895.1 (B), the trial court's discretion in setting conditions of probation is expanded to include requiring the probationer to pay a sum of money to a number of organizations, including the trial court's indigent defender program or criminal court fund; the sheriff or clerk of court; the law enforcement agency responsible for the probationer's initial arrest in cases involving distribution or intent to distribute controlled dangerous substances; the victim as compensation for his loss and inconvenience; and a duly incorporated crime> <stoppers organization which incurred costs in obtaining information leading to the arrest. In addition, La. Code Crim. P. art. 895.1 (C) requires that the trial court set the monthly probation fee required in La. Code Crim. P. art. 895 (A) at not less than $20.00 nor more than $100.00. Once the conditions are imposed, "[t]he defendant shall be given a certificate setting forth the conditions of his probation and shall be required to agree in writing to the conditions." La. Code Crim. P. art. 895 (I).
STATE v. BROOKS, 98-0693 (La.App. 4 Cir. 7/21/99); 758 So.2d 814
Former New Orleans Police Department Homicide Detective Melvin Winins testified he investigated the murder of Jack Bartlett, which occurred in the 900 block of Harding Drive on April 22, 1992. Acting on a "Crimestoppers" tip, the day after the murder he displayed a photographic lineup to the victim of the armed robbery, Francelle Maunoir, who positively identified defendant as one of the individuals who had robbed her. She later identified defendant in a physical lineup, and identified Maurice Paige in a photographic lineup as the other individual who robbed her. Det. Winins said Alice Holloway, a Harding Drive resident, was unable to make an identification at the physical lineup. Det. Winins subsequently recovered clothing from the residence of defendant's mother, allegedly worn by defendant on the evening of the crimes.

Photographic lineup after Crimestopers tip leads to positive identification
STATE v. ROBERTS, 98 1706 (La.App. 1 Cir. 5/14/99); 739 So.2d 821
In early August 1997, Detective Campbell received an anonymous tip, through a telephone call from Crime> <Stoppers>, which led him to investigate defendant's brother, Bruce Roberts. Although defendant's brother had similar features, his features did not match the photographic evidence. Additionally, defendant's brother was incarcerated in Baton Rouge at the time of the incident. Detective Campbell received a second telephone call, through <Crime> <Stoppers, from a person who had previously dated defendant, informing him he was checking the wrong person, and that defendant was the suspect. The detective acquired defendant's photograph from defendant's mother.

Second call to Crime Stoppers leads to identity
STATE v. ROSE, 97-2212 (La.App. 4 Cir. 4/7/99); 732 So.2d 761
A tip from Crimestoppers provided defendant's name as a possible suspect. The tip was received twelve hours after the murder. The defendant and two others, Je'Barr and William Locure, were arrested for the murder. The information received indicated the Locure brothers were with the defendant when the defendant shot the victim. Bottles of alcohol were found in the victim's car. No weapon was found on the victim or in his car.

A tip from Crimestoppers provided name as a possible suspect
STATE v. CAGER, 97-1877 (La.App. 4 Cir. 3/24/99); 732 So.2d 97
Kay Kimble, who lived at 3619 St. Bernard Avenue, testified that she knew defendant and that when she was returning home from shopping, she saw defendant shoot Blaire. She later met with detectives from the Homicide Division and chose defendant's picture out of a photographic lineup. She also stated that she told the police that she knew it was defendant who shot Blaire because she saw defendant's wife get out of their car and go over to defendant after the shooting. She admitted that the reason she had previously stated that she had not actually seen the shooter's face is because she was afraid. She testified that she did see the shooter's face and that defendant was the shooter. Ms. Kimble further testified that defendant was dressed all in black. She admitted that she received five hundred dollars from Crime> <Stoppers> about a month after the shooting, and she stated that she would not receive any additional money for testifying at trial.

Defendant's third complaint under this assignment of error is that he was denied the right to confront and cross-examine Kay Kimble about the reasons for the changes in her testimony when the trial court quashed the subpoena duces tecum that he served on <Crime> <Stoppers>. He argues that this evidence would have impeached Ms. Kimble by showing that her testimony was influenced by external forces and that West he should not have been prohibited from putting on testimony as to benefits Ms. Kimble would have received from her testimony. Ms. Kimble admitted receiving five hundred dollars from <Crime> <Stoppers>, but she further testified that she did not expect to receive any more money from the organization.

The trial court quashed the subpoena duces tecum on the basis of La.R.S. 15.477.1. That statute provides that no person shall be required to disclose, by way of testimony or otherwise, a privileged communication between a person who submits a report of a crime to a <crime> <stoppers> organization and the person who accepts the report on behalf of the organization or to produce under subpoena any records, documentary evidence, opinions, or decisions relating to such privileged communication. In State v. Gibson, 505 So.2d 237 (La.App. 3d Cir. 1987), writ denied 508 So.2d 66 (La. 1987), the defendant sought information, by way of subpoena duces tecum, of payments made. The trial court quashed the subpoena, and the Third Circuit affirmed. The court stated that La.R.S. 15:477.1 was very broad and that inasmuch as the information subpoenaed was part of the record of <Crime> <Stoppers>, it was privileged. But the court further stated that even if the information were not privileged, the error was harmless when the sheriff testified that a reward of one thousand dollars was paid. Therefore, under State v. Gibson, supra, the trial court did not err in quashing the subpoena duces tecum for the records from <Crime> <Stoppers concerning any payments to Ms. Kimble because financial information constitutes part of the organization's records. This assignment of error is without merit.

Trial court did not err in quashing subpoena duces tecum
for financial records of Crime Stoppers

STATE v. S.B., Jr., 31264 (La.App. 2 Cir. 9/25/98); 719 So.2d 1121
The issue of S.B.'s identification by the robbery victim is raised in two argued assignments, the sufficiency of the evidence to convict beyond a reasonable doubt, and whether the line-up was "suggestive" as S.B. contended on his unsuccessful pre-trial motion to suppress a line-up. After a Crime>-<Stopper> tip and two weeks after the robbery, the victim identified S.B. in the line-up, first by viewing the line-up and secondly and more definitely by having S.B. and another participant to say what had been said during the robbery. The juvenile judge who heard and denied the motion to suppress also presided at S.B.'s trial.

Crime> <Stoppers> Evidence
<Crime> <Stoppers publicized the robbery, apparently soliciting evidence and identity of the perpetrator. About two weeks after the robbery a confidential informer responded to the solicitation by telephone and stating that S.B. had "confessed" the robbery to the caller and had told the caller where the mask and some of the clothing worn in the robbery could be found. Officer Simpson and Chief of Police found the items where the CI

stated.

After Crime Stopper tip, victim identifies defendant in line-up
STATE v. SANDERSON, 97-1281 (La.App. 3 Cir. 5/13/98); 715 So.2d 483
In dealing with conditions of probation and, more particularly, with payment of restitution as a condition of probation, La. Code Crim.P. art. 895 states, in pertinent part:

A. When the court places a defendant on probation, it shall require the defendant to refrain from criminal conduct and to pay a supervision fee to defray the costs of probation supervision, and it may impose any specific conditions reasonably related to his rehabilitation, including any of the following:

That the defendant shall:

*     *     *     *     *     *

Make reasonable reparation or restitution to the aggrieved party for damage or loss caused by his offense in an amount to be determined by the court; * * *

At the time the Defendant committed the crime in 1992,[fn3] the provisions of La. Code West Crim.P. art. 895.1 set forth the specific elements to be included in a restitution payment ordered by the trial court:

A. When a court places the defendant on probation, it shall, as a condition of probation, order the payment of restitution in cases where the victim or his family has suffered any monetary loss or medical expense. The court shall order restitution in a reasonable sum not to exceed the actual pecuniary loss to the victim.  The payment shall be made, in the discretion of the court, either in a lump sum or in monthly installments based on the earning capacity and assets of the defendant.

B. When a court suspends the imposition or the execution of a sentence and places the defendant on probation, it may in its discretion, order placed, as a condition of probation, an amount of money to be paid by the defendant to any or all or the following:

(1) To the indigent defender program for that court.

(2) To the criminal court fund to defray the costs of operation of that court.

(3) To the sheriff and clerk of court for costs incurred.

(4) To a law enforcement agency for the reasonable costs incurred in arresting the defendant, in felony cases involving the distribution of or intent to distribute controlled dangerous substances.

(5) To the victim to compensate him for his loss and inconvenience. Such an amount may be in addition to any amounts ordered to be paid by the defendant under Paragraph A herein.

(6) To a duly incorporated crime> <stoppers organization for the reasonable costs incurred in obtaining information which leads to the arrest of the defendant.

For the reasons assigned, Defendant's sentence setting forth a condition of probation that the Defendant reimburse the State for foster child care costs for the child born as a result of the Defendant's criminal sexual relations with the juvenile mother should be vacated. The proper recourse for the State for reimbursement is by civil proceedings to establish filiation or paternity by the Defendant, and thereby an obligation to reimburse the State or pay child support. La.R.S. 46:236.1. The action of the trial court deprived the Defendant of due process rights guaranteed by those articles governing filiation and the establishment of child support obligations. In all other respects, the Defendant's conviction and sentence is affirmed.
Proper recourse for the State for reimbursement is by civil proceedings
The action of the trial court deprived the Defendant of due process rights
STATE v. NELSON, 96-0883 (La.App. 4 Cir. 12/17/97); 705 So.2d 758

Robair knew both of the defendants. Sonny (Nelson) went to school with her son and Lawrence lived in the area. Following the July 16 murder, Robair called Crimestoppers to report that she had witnessed the murders and knew the perpetrators. She was presented with a photographic lineup from which she recognized defendant Nelson, but was afraid to sign her name to the photograph. At the time of that interview, Homicide Detective Michael Mims did not have a photographic line-up of Peters. Robair only knew Peters by his first name, but called Det. Mims when she saw Peters on the street. She advised Det. Mims of Peters's location, a clothing description and a physical description, which included tattoos of a cross and teardrops on his face.

The appellant argues that the District Attorney withheld relevant and necessary Brady material from the defendant, which could have changed the result of the trial. "The suppression of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or punishment, irrespective of the good faith or bad faith of the prosecution." Brady v. Maryland,  373 U.S. 83, 87, 83 S.Ct. 1194, 1196-1197, 10 L.Ed.2d 215 (1963). Evidence is material, and hence discoverable, if there is a "reasonable probability" that the outcome of the trial would have been different had the evidence been disclosed to the defense. United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 3383, 87 L.Ed.2d 481 (1985). Evidence that the government failed to disclose to the defendant is considered collectively, not item-by-item, in determining whether the "materiality" requirement of a Brady violation has been satisfied. Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995); State v. Marshall, 94-0461 (La. 9/5/95), 660 So.2d 819.

Considering the above, there is no reasonable probability that the evidence which was allegedly withheld from the defense, even considered collectively, would have changed the outcome of the trial. This assignment is without merit.

No reasonable probability that the evidence which was allegedly withheld
from the defense, even considered collectively, would have changed the outcome of the trial
STATE v. LABOSTRIE, 96-2003 (La.App. 4 Cir. 11/19/97); 702 So.2d 1194
This court expounded on the Hearold standard in State v. Lavigne, 95-0204, p. 4 (La.App. 4th Cir. 5/22/96), 675 So.2d 771, 775, writ denied, 96-1738 (La. 1/10/97), 685 So.2d 140. In that case, we found that testimony regarding an informant's tip may violate the accused's constitutional right to confront and cross-examine the witnesses against him. Moreover, in State v. Guy, 95-0899 (La.App. 4th Cir. 1/31/96), 669 So.2d 517, 525, writ denied, 96-0388 (La. 9/13/96), 679 So.2d 102, we found that the issue of relevancy is intertwined with the hearsay issue. Thus, although information obtained from an informant may be relevant, the danger of allowing hearsay into evidence must be weighed against the level of relevancy. In that case, after conducting this balancing test, this court upheld the trial court's admission of the part of the contents of a Crimestoppers' tip. Id. We noted the contents of the tip were hearsay, but because the defendant challenged the reliability of the tipster, the hearsay was admissible. Thus, the hearsay testimony "was not used as a passkey to bring before the jury the substance of out of court information that would otherwise be barred by the hearsay rule." Guy, 669 So.2d at 526.

Because the defendant challenged the reliability
of the tipster, the hearsay was admissible
Hearsay testimony "was not used as a passkey to bring before the jury
the substance of out of court information that would
otherwise be barred by the hearsay rule

STATE v. LAGRANGE, 97-361 (La.App. 3 Cir. 10/29/97); 702 So.2d 1005
Deputy Grady Guillory was assigned to investigate Jonathan's allegations. According to Deputy Guillory, Jonathan described defendant as "an Indian." Guillory testified that, per the description given by Jonathan, he recognized the perpetrator to be Nelson Lagrange. Accordingly, Deputy Guillory supplied the name of the suspect to Deputy Andrew Hursey. Deputy Hursey presented Jonathan with a photographic lineup, including a picture of Lagrange, and Jonathan immediately identified defendant. On the other hand, Jonathan stated that he had seen the man who grabbed him on Crime> <Stoppers> and had heard the name Nelson McMillan on that program. Neither a Nelson Lagrange nor a "Nelson McMillan" have ever been on <Crime> <Stoppers>.

Any internal contradictions on the part of Brandon were explained by his fear of defendant. These internal contradictions were also unequivocally cleared up by Brandon once his fears were allayed. Jonathan's statement that he saw defendant on <Crime> <Stoppers (which is not possible) was made clear to the judge and, the judge, as the factfinder and weigher of credibility, obviously found the identification alone believable.

Irrespective of the contradictory evidence (which was later explained to the apparent satisfaction of the court), two victims identified defendant successfully. State v. Taylor, 95-561 (La. App. 3 Cir. 12/6/95); 665 So.2d 149, held that the. testimony of the victim alone may be sufficient to establish the elements of the crime
Testimony of the victim alone may be sufficient
to establish the elements of the crime
STATE v. ALFORD, 29343 (La.App. 2 Cir. 5/9/97); 694 So.2d 1162
In May 1994, Crime> <Stoppers> forwarded to the Union Parish Sheriff's Office an anonymous tip regarding a marijuana patch in the Truxno area of the parish. Acting on the tip, Detective Jerome McKenzie found marijuana plants in the area as described by the anonymous caller. The plants were small and thereafter Det. McKenzie periodically checked the plot. When the plants were ready to be harvested, he set up surveillance.

On June 30, 1996, the trial court ruled that the physical evidence was admissible, but granted defendant's motion to suppress his statement regarding ownership of the marijuana plants. The state filed a writ application with this court, which was granted and docketed for expedited appeal.

Detective Jerome McKenzie testified that in early 1994, <Crime> <Stoppers> passed on to the Union Parish Sheriff's Office an anonymous tip regarding a marijuana patch in the Truxno area.[fn1] Det. McKenzie got permission to go onto the property upon which the marijuana was growing from the Riverwood Timber Company.[fn2] 
Detective McKenzie's testimony was similar to that given at the preliminary examination. Det. McKenzie noted that in addition to the tip about the marijuana patch, <Crime> <Stoppers> had received an unrelated tip that defendant was growing marijuana in the area.

Deputy Curtis Batton testified that <Crime> <Stoppers gave the sheriff's office tips that someone was growing marijuana in the Truxno area; however, defendant wasn't named as a suspect. In fact, the officers had no idea who owned the marijuana patch. Deputy Batton stated that he was not present when defendant was arrested.

We therefore conclude that defendant was not taken into custody for the purposes of Miranda until his arrest. Consequentially, the statement made prior to that point is admissible. The trial court erred in concluding to the contrary and in suppressing defendant's statement.

Defendant was not taken into custody for the
purposes of Miranda until his arrest
Statement made prior to arrest is admissible
Trial court erred in concluding to the contrary
and in suppressing defendant's statement
STATE v. HAWKINS, 96-0766 (La. 1/14/97); 688 So.2d 473
Assignment of Error I
In this assignment, the defense claims that the state deliberately withheld material exculpatory evidence in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) and its progeny. Defendant argues that the State failed to inform him prior to trial that (1) three months after the crime "photographic lineup" displays were made to Hugh Straub, who picked two "possibles"; (2) tips to police and/or Crimestoppers> implicated two suspects other than Hawkins as the perpetrator; (3) a .38 revolver found in Hawkins' possession in an unrelated arrest two weeks after the murder was ballistically compared (with negative results) with the .38 bullet retrieved from the victim's body; and (4) a mugshot of Hawkins was displayed to Karen, Charmaine and Germaine Carter for identification purposes.

Defendant knew of at least one suspect provided to the police through tips, and evidence of two <Crimestoppers tips with names was presented to the jury. Failure to provide information relating to other tips would not have produced a different result and thus was not material.

Failure to provide information relating to other tips would not
have produced a different result and thus was not material.
STATE v. MITCHELL, 95-552 (La.App. 5 Cir. 7/30/96); 680 So.2d 64
On January 12, 1994, Detectives Weber and Tregre returned to the crime scene to canvas the area and to try to gather more information. Shortly afterwards, Detective Weber received a phone call advising him that Crime> <Stoppers in New Orleans had received a tip that a man named Dwayne Mitchell was involved in committing the crime. The tip further stated that Mitchell lived in New Orleans and drove a vehicle fitting the description of the one involved in the crime. Based on this information, Detective Weber compiled another six person photo lineup. This time the lineup contained defendant's picture. Upon viewing the lineup, Steib, within seconds, identified defendant as the person who shot Pierce. Based on this identification, the police obtained an arrest warrant for defendant as well as a search warrant for his vehicle and residence. Defendant was subsequently arrested on January 13, 1994.

After a Crime Stoppers tip, a photo line-up was conducted
Based on identification after photo line-up, arrest warrant was obtained

STATE v. GREEN, 93-1432 (La.App. 4 Cir. 4/17/96); 673 So.2d 262
Detective Craig Rodrigue testified that he participated in Green’s arrest. In response to Crime> <Stoppers information he found Green hiding in the bedroom closet of Green’s stepmother’s apartment. Green’s stepmother appeared nervous and evasive but consented to the search of her apartment. Detective Rodrigue identified Green in court.

Crime Stoppers tip lead to arrest
STATE v. KEELEN, 95-0668 (La.App. 4 Cir. 2/29/96); 670 So.2d 578
In State v. Spears, 94-0327, p. 6-7 (La.App. 4th Cir. 12/15/94), 647 So.2d 1313, 1316-17, writ denied, 95-0136 (La. 5/19/95), 654 So.2d 1353, this Court found that an officer's account of a Crime> <Stoppers identification was not used to prove that the defendant was the perpetrator. This Court noted, moreover, that identification was not a serious issue in Spears. Id. at p. 7, 1316. Unlike the testimony in Spears, Detective Sanders's testimony was used as a passkey to place improper and damaging hearsay before the jury, who would otherwise never have been told by any competent witness that the appellant injured the child or was even present at the scene of the offense. See State v. Hearold, 603 So.2d 731, 738 (La. 1992). Given this lack of evidence, I conclude that there was a reasonable probability that a different outcome would have been reached without hearsay, and I find defense counsel's errors so serious as to have deprived appellant of a fair trial.

There was a reasonable probability that a different
outcome would have been reached without hearsay
Defense counsel's errors so serious as to have deprived appellant of a fair trial.

STATE v. LEE, 94-2584 (La.App. 4 Cir. 1/19/96); 668 So.2d 420
Shortly after the incident, Haag worked with a New Orleans Police Department sketch artist on a composite of the defendant. Through Crimestoppers, N.O.P.D. was advised to investigate David Lee and his brother-in-law relative to the offenses. The police later learned that it was David Lee's brother Harold, the defendant, who was suspected. Haag was shown two photo lineups, one with David Lee and one with the defendant. He positively identified the defendant. French was unable to make an identification a few days after the shooting due to pain medication; however, two weeks later she positively identified the defendant from one photo lineup and Lacour from another. Because Karen French was paralyzed from the neck down as a result of the gunshot wound inflicted by the defendant, her father signed and initialed the photos for his daughter. The day after French's identification, Tudyk was shown photo lineups in Texas. She also positively identified the defendant, and she tentatively identified Lacour. Haag never attempted to identify Lacour from a photo lineup.

The trial court properly denied the motion to suppress the identifications. We find no merit to this assignment of error.

The video clip in evidence indicates a broadcast in 1992, two years prior to trial. The scene with the defendant was taped earlier than that, but no later than 1991. The details of the incident were not given in the broadcast, but rather, the story focused on Ms. French. The prosecutor suggested that a story was run at 10:00 p.m. the night before the trial. The trial judge noted that he had seen the recent broadcast. Trial courts, as a matter of caution, may properly defer the ruling on a motion to change venue until after voir dire. State v. Brogdon, 426 So.2d 158 (La. 1983). However, considering that there were no assignments of error noted from the voir dire, one must conclude that the defense was satisfied that none of the seated jurors had been swayed by the pretrial broadcasts. The defendant thus was not prejudiced by the trial court's denial of the motion to change venue.

Considering all of the record evidence, including the fact that the three eyewitnesses corroborated each other in all identifying the defendant, and further considering that their testimony of the events was further corroborated by the prior testimony of the co-perpetrator, who also named the defendant as the shooter, any rational trier-of-fact could have found the identity element, as well as all the other elements of the crimes charged, proven beyond a reasonable doubt.

At sentencing, the quadriplegic victim testified and the other victims sent statements which were read into the record. The trial judge then noted the particular heinousness of the crimes and their terrible consequences. He particularly noted that the defendant "cold-bloodedly and deliberately" tried to execute the victims, although they offered no resistance to the robbery. The trial judge further held no hope that the defendant could be rehabilitated and therefore found that he should be removed from society for as long as feasible. He then sentenced the defendant to ninety-nine years at hard labor without benefit of probation, parole, or suspension of sentence on each of the armed robbery counts, to run concurrently, fifty years without benefits on each of the attempt murder counts, to run concurrently, and had the sentences on the murder counts run consecutively to the sentences on the armed robbery counts. Considering the dangerous propensity of this defendant as demonstrated by his actions in these offenses, the consecutive sentences imposed by the trial judge are not excessive.

Trial court properly denied the motion to suppress the identifications
Defendant was not prejudiced by the trial court's
denial of the motion to change venue
Consecutive sentences imposed by the trial judge are not excessive
STATE v. GUY, 95-0899 (La.App. 4 Cir. 1/31/96); 669 So.2d 517
Reginald Hawkins, the only eyewitness to the shooting, testified that he was on his porch at 1448 Milton Street on February 7, 1994, at approximately 10:30 p.m. when he heard loud music and saw a person he knew as "T." walking across the street carrying a radio. When a red car honked at "T.", Hawkins saw him switch the radio from his right to left hand, pull out a gun from his right side, and shoot at the rear of the car three times in close succession. Hawkins testified that after the car ran into another car, "T." approached within eight to ten feet of him and told him to "Take [his] punk ass inside and don't say nothing." Hawkins testified that he went inside and did not speak to the police until he was picked up on a municipal attachment on April 12, 1994, because he was afraid of the shooter. Hawkins testified that he identified "T." in a photographic line-up. Hawkins testified that he did not learn there was a Crime> <Stoppers> reward until after he made his identification, and he testified that he was not promised anything regarding his municipal attachment in exchange for the identification. Hawkins testified that he has used the names Reginald Wilson and George Clark, that he was serving time for battery, and had pleaded guilty to tampering and was sentenced to sixty days with credit for time served. Hawkins identified Guy in court.

Sergeant Chris Peleteri, <Crime> <Stoppers> coordinator for the New Orleans Police Department, testified that Hawkins was paid $500 after Guy was indicted and that Hawkins was eligible to receive $500 more after testifying at trial. Sergeant Peleteri testified that he opted to divide the fee to provide an incentive for Hawkins to appear to testify.

Detective Jimmy Stewart of the New Orleans Police Department Homicide Division testified that on April 12, 1994, he interviewed Hawkins who had been picked up by Officer Chad Stokes for a municipal violation. Detective Stewart testified that he did not offer Hawkins any <Crime> <Stoppers> money before taking a statement or make any promises regarding his municipal attachment. Detective Stewart testified that Hawkins identified Guy from a photographic line-up after which Stewart informed him that there was <Crime> <Stoppers> money available in this case. Detective Stewart testified that he obtained a warrant for Guy's arrest.

Appellant also contends that the State's case is based completely upon the testimony of a convicted felon who was paid by <Crime> <Stoppers> for his testimony. Credibility determination is within the sound discretion of the trier of fact and will not be disturbed unless clearly contrary to the evidence. State v. Vessell, 450 So.2d 938, 943 (La. 1984); State v. Jones, 537 So.2d 1244, 1249 (La.App. 4th Cir. 1989). The jury was aware of Hawkins's prior convictions, his incarceration at the time of trial, and that he had been paid $500 and would be paid an additional $500 by <Crime> <Stoppers>. Hawkins testified that he was not aware of the reward before he gave his statement to the police and that he did not report the incident earlier because he was intimidated by the defendant.

In his fourth assignment of error, appellant contends that hearsay evidence was introduced at trial. Specifically, he objects to the testimony of Sergeant Peleteri that <Crime> <Stoppers> had received information that Terence Kennedy had committed the murder. Sergeant Peleteri testified as follows on redirect:

BY MS. ANDREWS:

Q. Officer Peleteri, are there occasions when the $1,000 is split by more than one witness?

A. Yeah, we do that a lot.

Q. And are there occasions when people  give <Crime> <Stoppers> tips and yet they are not paid <Crime> <Stoppers> money?

A. There are some people that aren't interest in the money. There is a lot of cases that way, too.

Q. Are there requirements that a person be an eyewitness to a crime to receive <Crime> <Stoppers> money?

A. No.

Q. And if a person gives a tip but is not an eyewitness — let me rephrase that. Just because money was paid to Reginald Hawkins in this case doesn't mean that there weren't other <Crime> <Stoppers> tips.

MS. WHITE:

Objection, your Honor, first as leading the witness, and second, it's irrelevant.

THE COURT:

I would sustain that.

BY MS. ANDREWS:

Q. If you are contacted or receive information from more than one person, whose determination is it whether one person gets the money or it's split?

A. Well, the final determination —

MS. WHITE:

Objection, your Honor. I don't think that's even relevant in this case.

MS. ANDREWS:

Miss White asked a question which is misleading.

THE COURT:

I think you're asking him to speculate. I think that's the nature of your question. I would sustain her objection.

BY MS. ANDREWS:

Q. Did you receive information from more than one person in this case?

MS. WHITE:

Objection, your Honor.

THE COURT:

As to that general question, yes or no, I'll let him answer that. I'd overrule your objection.

BY MS. ANDREWS:

Q. Did you receive information from more than one person in this case?

A. Yes.

Q. How many people?

MS. WHITE:

Objection, your Honor. What's the probative value?

THE COURT:

I really think you ought to limit that.

BY MS. ANDREWS:

Q. And it was your decision to recommend to Mr. Hawkins for the $500 that he has received?

A. For that money he has received and any other money.

Q. Thank you.

On recross, Officer Peleteri testified as follows:

BY MS. WHITE:

Q. Officer Peleteri, you were given more than one name in this case too, weren't you?

A. Yes, ma'am.

Q. Okay. And you're not saving that other $500 for another witness, are you? It's earmarked for Reginald Hawkins, isn't it?

A. Yes, ma'am.

On redirect, Officer Peleteri then testified:

BY MS. ANDREWS:

Q. You were not given any tips which did not include the name Terence Guy? Each tip you received did include the name Terence Guy, did it not?

A. No. Can I explain it?

THE COURT:

Yes, sir, you may.

THE WITNESS:

The tips we received — there was two names, and it was the name that the defendant goes by, another name.

BY MS. ANDREWS:

Q. Which name is that?

A. Kennedy.

Q. Thank you.

Appellant contends that through this testimony the State impermissibly bolstered Hawkins's identification of Guy as the perpetrator.

Unlike in Wille, the propriety of actions taken by the officers of <Crime> <Stoppers> was made relevant by the defense's theory that Hawkins was a wholly unreliable witness who was paid to fabricate his testimony against Guy by <Crime> <Stoppers>. Cf. State v. Spears, 94-0327, p. 6-7 (La.App. 4th Cir. 12/15/94), 647 So.2d 1313, 1316, writ denied, 95-0136 (La. 5/19/95), 654 So.2d 1353. Unlike in Hearold, the officer's testimony did not go beyond the scope of the questions about the substance of the investigation, nor did the State's witnesses throughout the trial utilize a series of unresponsive answers to get improper and damaging hearsay evidence before the jury. In this trial, as in Spears, we find that the officer's explanation of <Crime> <Stoppers was not used as a passkey to bring before the jury the substance of out of court information that would otherwise be barred by the hearsay rule.

Officer's explanation of <Crime> <Stoppers was not used as a passkey
to bring before the jury the substance of out of court information
that would otherwise be barred by the hearsay rule.
STATE v. ALLEN, 94-1895 (La.App. 4 Cir. 9/15/95); 661 So.2d 1078
Homicide Detective Jerry London took over the investigation from Detective Marco Demma. Upon arrival at Charity Hospital, Detective London viewed Morris' truck and noted four bullet holes in the driver's side of the truck. A pellet was recovered from the floor of the truck. The detective observed blood in the bed of the truck. London conducted the photographic lineups of the defendants London stated that Wesley identified the defendants as the perpetrators. A photographic lineup was also conducted with Charles Gatson but he was unable to identify the perpetrators. London then arranged for the arrest warrants for the defendants. The officer noted that the police had received information from a Crimestoppers call identifying the defendants as the persons responsible for the shootings.

Crimestoppers call identifies person responsible for shooting
STATE v. HAWKINS, 90-1235 (La.App. 4 Cir. 9/15/95); 667 So.2d 1070
Defendant argues that the State failed to inform him prior to trial that (1) "photographic lineup" displays were made three months after the crime to Hugh Straub who picked two "possibles"; (2) tips to police and/or Crimestoppers> implicated two suspects other than Hawkins as the perpetrator; (3) a .38 revolver found in Hawkins' possession in an unrelated arrest two weeks after the murder was ballistically compared (with negative results) with the .38 bullet retrieved from the victim's body; and (4) a mugshot of Hawkins was displayed to Karen, Charmaine and Germaine Carter for identification purposes.

While the defendant argues that he did not know of the anonymous tips from <Crimestoppers> naming other suspects, defendant acknowledged at trial that he knew of at least one other suspect. Further, evidence of the two <Crimestoppers> tips and the names of the alleged suspects were presented to the jury. The alleged failure to provide the defense with the facts of other <Crimestoppers> tips would not have resulted in a different outcome.

The defendant further contends that the trial court erred in denying his request for the rap sheets of Roy Mason, Renaud Courtney, and Dwayne Payton as well as part of the supplemental report prepared by Detective McCord. The trial court correctly found that the rap sheets were not relevant to the defendant's guilt or innocence. Detective McCord testified that none of the witnesses were able to identify the perpetrator from the two photographic lineups which included the photographs of Roy Mason and Renaud Courtney. Thus, Mason and Courtney were no longer viable suspects. In regards to Dwayne Payton, Detective McCord testified that he never received a <Crimestoppers> tip implicating Dwayne Payton as a possible suspect. No evidence was submitted to indicate that Payton was a possible suspect. As to the supplemental police report, the defendant has not shown that there is information in the supplemental police report which would constitute Brady material.

Defendant states that the trial court severely limited his cross-examination of Detective McCord. The defendant contends the trial court would not allow him to question the witness concerning the rap sheets and criminal histories of the two other suspects, Roy Mason and Renaud Courtney. The defendant also sought to question the detective on whether the defendant could have taken the victim's wallet to the Carters' residence. Defendant attempted to have the witness testify as to the Carter sisters' veracity and credibility. He also sought to elicit from the detective that the Carter sisters were eligible to obtain the reward money from <Crimestoppers> and Tulane University. The witness was also asked if he thought fingerprints could be taken from the victim's wallet, and if he regularly received false tips in homicide cases.

Defendant claims that the trial court would not allow him to question Detective McCord on whether the Carter sisters were eligible for the <Crimestoppers> reward. However, a review of the transcript reveals that defense counsel simply made the statement "Who's to say the Carters won't be the first in line if he's — " The trial court correctly sustained the State's objection and ordered defense counsel to save his "argument for the proper time."

By these assignments, the defendant argues the trial court erred in not allowing the jury to view certain defense exhibits. The trial court allowed the defendant to introduce certain documents into the record but would not allow the jury to view the documents. The documents which the defendant desired for the jury to view include the crime lab technician's report, the <Crimestoppers>' report naming a Dwight Payton as a possible suspect, the statements taken from the Carter sisters by Gary Elldredge, and Elldredge's "thank-you" notes to the Carter sisters.

In regards to the <Crimestoppers report and Elldredge's "thank you" letters, a review of the record reveals that defendant did not object to the trial court's ruling that the documents would not be shown to the jury. As there were no contemporaneous objections to these rulings, these assignments are precluded from appellate review. La. Code Crim.Proc.Ann. art. 841 (West Supp. 1995).

Failure to provide the defense with the facts of other <Crimestoppers>
tips would not have resulted in a different outcome
The trial court correctly found that the rap sheets were not
relevant to the defendant's guilt or innocence

Defendant has not shown that there is information in the supplemental
police report which would constitute Brady material.

STATE v. WILSON, 27228 (La.App. 2 Cir. 8/23/95); 660 So.2d 571
Mr. Robertson climbed out of the ditch and went to his neighbor's house to call the police. Shortly afterwards, Mr. Robertson gave the police precise descriptions of the assailant and the assailant's car. Two anonymous callers telephoned "Crime> <stoppers" to report the incident and identified the defendant as the man who had committed the robbery. Later that day, Mr. Robertson identified the defendant from a photographic line-up as the man who robbed him.

Crime Stoppers tips lead to identity
STATE v. SCALES, 93-2003 (La. 5/22/95); 655 So.2d 1326
On August 1, 1991, three days after the shooting, Crimestoppers> received an anonymous tip that defendant had been involved in the Church's shooting and lived at 2560 Arbutus. Police confirmed that defendant lived at 2560 Arbutus, based on the address he had given when he was previously arrested. They also matched defendant's fingerprints with fingerprints taken from the area where the shooting occurred. Based on this information, police obtained a warrant for defendant's arrest, and arrested him on August 2, 1991. Defendant subsequently made two taped statements to the police. Defendant contends the statements are inadmissible because the warrant for his arrest failed to contain sufficient information to establish probable cause.

In the instant case, while the anonymous <Crimestoppers tip may have been insufficient to establish probable cause by itself, the police were able to corroborate this tip with evidence of defendant's fingerprints found in the area of the restaurant where the murder was committed. Under the totality of  the circumstances test set forth in Illinois v. Gates, 462 U.S. 213 (1983), we find the arrest warrant was supported by probable cause.

Under the totality of  the circumstances test set forth in Illinois v. Gates, 
462 U.S. 213 (1983), the arrest warrant was supported by probable cause.

STATE v. GREEN, 94-0887 (La. 5/22/95); 655 So.2d 272
At around 3:00 p.m. the following day, August 29, 1991, an unidentified informant called the "Crimestoppers>" hotline to provide the police with information about the shooting of Mrs. Block. Based upon information obtained in a face-to-face interview with this informant,[fn1] homicide detectives prepared arrest warrants designating Melvin Green, Darrell Claiborne, and an individual known as "Duck" (later identified as George McClow) as the prime suspects in the Block murder.[fn2] In an attempt to seize the murder weapon search warrants were prepared for the residences of Green and Claiborne.

The detectives continued questioning Green because the "<Crimestoppers>" informant who had earlier contacted the police had indicated that it was Green, and not Claiborne, who had shot Mrs. Block. In the course of his first statement the detectives had shown Green several photographs seized during the search of Green's residence, including a Polaroid photograph of Green holding a handgun which matched a description of the weapon used in the Block murder. During his first statement Green maintained that although the photographs depicted him holding the weapon, the gun belonged not to him but to Claiborne.

[fn1] Testimony taken from homicide detectives at trial reveals that the informant, whose identity the trial court ruled was privileged information, knew Melvin Green personally.

[fn2] Claiborne and McClow were indicted along with Melvin Green for Block's murder. Green moved pretrial to sever his trial from that of his two codefendants, and the trial court granted his motion. The State subsequently amended the bill of indictment to charge Claiborne and McClow with second degree murder in violation of LSA-R.S.14:30.1. Claiborne was ultimately tried and convicted of manslaughter, see LSA-R.S. 14:31, and his conviction and sentence have been affirmed. State v. Claiborne, 624 So.2d 17 (La.App. 4 Cir. 1993). The State entered a nolle prosequi as to McClow.

[fn16] The Magnolia Housing Project was the home of Joseph Davis. Davis was a juvenile who was arrested shortly after the Block murder and initially confessed to being among the party which had accosted the Blocks outside of their home; in fact, Davis and his compatriots were the prime suspects in the Block murder until the "<Crimestoppers" informant directed police attention towards Green, Claiborne, and McClow. Davis later recanted his confession, alleging that his confession had been elicited through police coercion. Davis testified for the State during the guilt phase of Green's trial; it was this confession and related facts surrounding the initial stages of the police investigation into the Block murder that was the focus of defense cross-examination during the State's case-in-chief.

State entered a nolle prosequi
STATE v. GEORGE, 26867 (La.App. 2 Cir. 4/5/95); 652 So.2d 1382
Roger Boggs testified that approximately two years earlier, he and the defendant worked for the same towing company. Boggs further testified that he recognized the defendant at a local bar one night, soon after seeing a "Crime> <Stoppers" report on television that indicated the police were looking for the defendant. Boggs initiated conversation with the defendant who initially denied his identity but later admitted it.

In the instant case, the evidence of each crime was compartmentalized and not confused. The primary witnesses in the Litton robbery and kidnapping were Litton, Mayes and Spinks. The primary witnesses in the Williams kidnapping, robbery and rape were Williams, Bill Woods, Dr. Fontenot and Dr. Giles. At trial, the law enforcement officers involved informed the jury of their investigations and findings in each case. Following detailed instructions from the trial court, the jury was given five verdict forms and it later returned five separate verdicts. In short, the record is devoid of any evidence that the defendant was prejudiced by the joinder of the offenses. A defendant in any case bears a heavy burden when alleging prejudicial joinder of offenses as grounds for a motion to sever. Factual rather than conclusory allegations are required. State v. Davis, 92-1623 (La. 05/23/94), 637 So.2d 1012. The trial court did not abuse its great discretion by refusing to sever the offenses.

Trial court did not abuse its great discretion by refusing to sever the offenses

STATE v. SPEARS, 94-0327 (La.App. 4 Cir. 12/15/94); 647 So.2d 1313
BY THE COURT:

All right, Officer, answer the question.

CROSS-EXAMINATION RESUMED:

A. The basis for me picking the picture of the defendant, Algie Spears, I received an anonymous phone call from the crime> <stoppers> saying they personally knew Algie Spears was the perpetrator of an armed robbery at the Tenneco station which occurred on December 30th, that's why your client's picture was in the photo lineup.

Q. An anonymous phone call?

A. Yes, sir, that's correct.

Q. Now, you say that you were trying to find a name of this person you already knew the name of a person who was alleged to be the perpetrator of the crime?

A. No, sir, I did not.

Q. Well, how did the <crime> <stoppers> identify this gentleman as the person who committed the crime?

A. You'd have to ask the person that called that in, I don't know.

Q. Well, I'm confused. You're saying as a result of an anonymous phone call from the <crime> <stoppers, you felt like that Algie Spears was the person that committed a robbery?

A. I felt like there was a possibility that Algie Spears was the person that committed the robbery so I put him in the photo line-up.

Q. But whoever called on the phone, how did they identify him as the possible person, did they say Algie Spears?

A. Yes, sir, they did. They stated that Algie Spears was the perpetrator and was currently locked down in Parish Prison.

Q. To the best of your knowledge did the victim of this crime get a look at the face of the person while he was holding the gun on her?

A. To the best of my knowledge did the victim get a look at the face of the person while he was holding the gun on her?

Q. While the actual robbery was taking place.

A. No, sir.

In State v. Francosi, 511 So.2d 1181, 1182 (La.App. 4th Cir. 1987), this court defined hearsay as "testimony in court, or written evidence, of a statement made out of court, the statement being offered as an assertion to show the truth of the matter asserted therein, and thus, resting for its value upon the credibility of the out of court asserter." As per R.S. 15:434, as it existed at the time of trial, hearsay evidence was generally inadmissible at trial. In the instant case, the officer's account of the crimestoppers' telephone conversation was not admitted to prove that the defendant was the perpetrator. The content of the conversation was introduced to simply show why the police officer placed the defendant's photograph in the photographic lineup. As such, the testimony does not constitute hearsay.

Account of the crimestoppers' telephone conversation was not
admitted to prove that the defendant was the perpetrator
Testimony does not constitute hearsay.

STATE v. WASHINGTON, 26930 (La.App. 2 Cir. 3/1/95); 651 So.2d 352
The manager, Greg Peterson, was sitting at a dining booth doing paperwork. Another employee, Robert Jeter, was cleaning up in the kitchen. of the three employees, only the cook, Robert Jeter, was able to identify defendant from a photo line-up shown to him on February 18th. No fingerprints or other physical evidence connecting defendant to the crime were found. Following Jeter's identification, a warrant was issued for defendant's arrest on February 19th. Defendant turned himself in to Shreveport police, apparently some time in March or April, after family members saw his photograph on a television crimestopper's announcement.

Where testimony conflicts regarding a fact at issue, the jury must make a credibility determination concerning the conflicting witnesses. This determination concerns the believability or weight, not the sufficiency, of the evidence against the defendant. The weight of the evidence is a question of fact over which this court has no appellate jurisdiction in criminal cases. LSA-Const. Art. V, § 10(B); Williams, supra; State v. Miller, 561 So.2d 892 (La.App. 2d Cir. 1990), writ denied, 566 So.2d 983 (La. 1990).

The testimony of the eyewitness, Robert Jeter, presents no internal inconsistency or irreconcilable conflict with physical evidence. The jury judged the credibility of the defense witnesses and obviously placed greater credence in Jeter's testimony. This is precisely the province of the jury. Thus, we will not upset the jury's finding on appeal.

Determination concerns the believability or weight, not the 
sufficiency, of the evidence against the defendant

The weight of the evidence is a question of fact over which
this court has no appellate jurisdiction in criminal cases

The province of the jury is to judge the credibility of the defense witnesses
STATE v. DUNCAN, 94-1045 (La.App. 4 Cir. 12/28/94); 648 So.2d 1090
A review of the record shows that no objection was made by defense counsel when Detective Demma testified that an anonymous tip had been received on the Crimestoppers hotline identifying the defendant as Yeager's killer. The lack of a contemporaneous objection precludes appellate review. LSA-C.Cr.P. art. 841. This assignment of error is without merit.

The lack of a contemporaneous objection precludes appellate review

STATE v. SPEARS, 94-0327 (La.App. 4 Cir. 12/15/94); 647 So.2d 1313
In State v. Francosi, 511 So.2d 1181, 1182 (La.App. 4th Cir. 1987), this court defined hearsay as "testimony in court, or written evidence, of a statement made out of court, the statement being offered as an assertion to show the truth of the matter asserted therein, and thus, resting for its value upon the credibility of the out of court asserter." As per R.S. 15:434, as it existed at the time of trial, hearsay evidence was generally inadmissible at trial. In the instant case, the officer's account of the crimestoppers' telephone conversation was not admitted to prove that the defendant was the perpetrator. The content of the conversation was introduced to simply show why the police officer placed the defendant's photograph in the photographic lineup. As such, the testimony does not constitute hearsay.

STATE v. DUGAR, 93-718 (La.App. 3 Cir. 10/5/94); 643 So.2d 870
Defendant also takes issue with the testimony of James Moore, arguing there was an inherent unreliability to this accomplice's testimony and that "[a] child should not be sentenced to life without parole for murder in the first degree on the basis of the testimony of a witness who has been paid for his confabulation." Defendant asserts James Moore, via his sister, Charlotte Moore, was paid one thousand dollars by Crime> <Stoppers> for his testimony against Troy Dugar.

Therefore, it is quite probable that James Moore could have received money from <Crime> <Stoppers which he in turn designated to his sister, Charlotte Moore. However, defense counsel cites no applicable jurisprudential authority upon which to strengthen his argument. Instead, he simply quips that "Our revulsion at paying witnesses to secure the deaths of others is deeper even than a natural horror at the twelve pieces of silver that Moore and Judas Iscariot received."

It is a common and acceptable practice for people having knowledge of unsolved crimes to receive compensation for their statements that result in the solving of these crimes. As stated previously, James Moore testified that he came forth and gave a statement because he was afraid of getting into trouble. Although the testimony of an accomplice should be received and acted on with caution, such testimony constitutes competent evidence. State v. Lewis, 236 La. 473, 108 So.2d 93 (1959). Therefore, defendant's argument addresses itself to the weight of Moore's testimony and not to its admissibility. The weight accorded to admissible evidence is a matter for the jury, not the court. State v. Williams, 343 So.2d 1026, cert. denied, 434 U.S. 928, 98 S.Ct. 412, 54 L.Ed.2d 287 (1977).

The weight accorded to admissible evidence is a matter for the jury, not the court
STATE v. ALL PRO PAINT & BODY SHOP, 93-1316 (La. 7/5/94); 639 So.2d 707

Defendants entered pleas of not guilty and filed a motion to quash the indictment alleging the statutory and regulatory scheme governing hazardous waste constitutes an unconstitutional delegation of legislative authority to the executive branch.  The trial court denied the motion to quash and, following a bench trial, acquitted defendants on the charge of illegal storage of hazardous waste and convicted them as principals on the charges of illegal transportation and disposal of hazardous waste in violation of La.R.S. 30:2183(G)(2).  The court deferred imposition of sentence pursuant to La. C.Cr.P. art. 893 and placed defendants on active supervised probation for three years with the special conditions that defendants make restitution to DEQ in the amount of $13,500.00, reimburse the State for expert witness fees in the amount of $2142.74, perform 200 hours of community service, pay court costs, and pay $250.00 to Crimestoppers.

In sum, consistent with the principles set forth in Schwegmann and inherent in the constitutional separation of powers, the HWCL contains a clear expression of legislative policy, prescribes sufficient standards to guide DEQ's administration and enforcement of that policy, and is accompanied by adequate procedural safeguards to protect against abuse of discretion by DEQ.  We therefore hold La.R.S. 30:2183(G)(2), under which defendants Hampton and All Pro were convicted, does not unconstitutionally delegate to DEQ legislative authority to define a felony, but properly delegates only administrative or ministerial authority to ascertain and determine the facts upon which the law is to be applied and enforced.

La.R.S. 30:2183(G)(2), does not unconstitutionally delegate to DEQ
legislative authority to define a felony, but properly delegates only 
administrative or ministerial authority to ascertain and determine the facts
upon which the law is to be applied and enforced.

STATE v. GREEN, 92-2700 (La.App. 4 Cir. 3/15/94); 634 So.2d 503
The next day, an unidentified informant called "Crimestoppers" to tell the police that defendant, Darrell Claiborne, and someone he knew as "Duck" (later identified as George McClow) were the ones who murdered Mrs. Block. Using this information, the police obtained search and arrest warrants. At defendant's home, the police seized, among other things, four photographs in which the defendant was depicted holding a .357 magnum. Defendant was arrested on the evening of August 29 at the home of his girlfriend's mother. At that time, he was advised of his Miranda rights.

Information from a Crime Stoppers tip lead police to arrest warrant
STATE v. CLAIBORNE, 624 So.2d 17 (La.App. 4 Cir. 1993)

[4]    Information implicating the three men charged in this murder was obtained from a call made to the Crimestoppers telephone line. The three men were arrested and Green gave a statement to police which led to the recovery of the gun used in the murder. Claiborne made an oral statement to Detectives Louis Berard and Norman McCord in which he acknowledged that he was present during this crime and identified Green as the gunman but claimed that he did not have a gun or shoot anyone. However, after speaking to his mother by telephone, Claiborne refused to sign a written statement.

STATE v. ECTER, 614 So.2d 198 (La.App. 3 Cir. 1993)

[6]   On September 10, 1991, the sheriff's office received a crimestopper's call. The caller reported that Marlin Gramble Randolph was going to leave town and that Randolph's mother knew Randolph committed the shooting. Calcasieu Parish Detectives located Randolph's mother, Mrs. Maxine Gramble, in Mossville. Mrs. Gramble initially denied knowledge of the shooting, but later admitted her son told her that he had been involved in some trouble and that a drug addict had been shot. Randolph asked his mother if he could spend the night with an aunt in Beaumont and then asked if he could spend the night with Terrance Lastrapes in Mossville. Mrs. Gramble did not see her son again until early Sunday morning when he advised her he was in trouble. She gave the detectives a telephone number and address in Beaumont.

STATE v. ALL PRO PAINT AND BODY SHOP, 618 So.2d 962 (La.App. 1 Cir. 1993)

[1]    The defendants, All Pro Paint and Body Shop, Inc., and William Jerry Hampton, were charged by grand jury indictment with illegal transportation of hazardous wastes, illegal storage of hazardous wastes, and illegal disposal of hazardous wastes. La.R.S. 30:2183 G(2). The defendants pleaded not guilty and waived their rights to a trial by jury. After a bench trial, they were found guilty of illegal transportation of hazardous wastes and illegal disposal of hazardous wastes. The trial court deferred the defendants' sentencing under La. Code Crim.P. art. 893 and placed them on active supervised probation for three years. The court also applied special conditions of probation as follows: 1) pay restitution to the Louisiana Department of Environmental Quality in the amount of $13,500.00; 2) pay to the State of Louisiana $2,142.64 for expert witness fees; 3) perform 200 hours of community service; 4) pay court costs in the amount of $96.50; and 5) pay crimestoppers $250.00.

STATE v. HILL, 601 So.2d 684 (La.App. 2 Cir. 1992)

[43]   Nelson testified that no one asked him to interrogate or otherwise obtain information from the defendant and that he asked defendant about this charge out of curiosity. He stated that he obtained nothing in exchange for either gathering or divulging information about the defendant. Nelson testified at trial that he had no pay arrangement with anyone. He admitted working through Crime> <Stoppers in the past, but denied any arrangement with authorities regarding the defendant. He further testified that neither the State nor Officer Robinson asked him to find out anything from the defendant.

[45]   On this record, we conclude that defendant failed to show either that Nelson was an agent of the government or that the state created a situation likely to induce the defendant to make incriminating statements. See State v. Brown, 434 So.2d 399, 402 (La. 1983); State v. Wascom, 524 So.2d 1342 (La.App. 1st Cir. 1988), writ denied, 531 So.2d 470 (La. 1988). This assignment has no merit.

No showing that Informant agent of the government

STATE v. BATTIESTE, 597 So.2d 508 (La.App. 1 Cir. 1992)

[9]    The investigation of the offenses continued. A videotaped reenactment of the crimes was prepared for Crime> <Stoppers and broadcast. Thereafter the police received information naming two possible suspects, neither of whom was defendant. Detective Michael W. Morris obtained photographs of the two suspects, which were included in a photographic lineup that was shown to Tessitora, Dr. Jeansonne and Mouton. When the lineup was displayed to Tessitora, he identified one of the suspects as one of the robbers. However, after the suspect was arrested and placed in a physical lineup, Tessitora was unable to identify anyone in the physical lineup.

Police received call after videotaped Crime Stoppers reenactment aired
MAINE

STATE v. LaPIERRE, 2000 ME 119, 754 A.2d 978
[¶ 5] In December 1997, Moore called the Aroostook County Crime> <Stoppers from Florida. She reported that marijuana plants were being grown in LaPierre's mobile home in Van Buren. Moore called several additional times, including in late April 1998, when she stated that Dumond was living at LaPierre's trailer in Van Buren and that Dumond admitted to having 800 marijuana plants in LaPierre's mobile home.

[¶ 16] LaPierre argues that the court committed reversible error by instructing the jury on the lesser included offenses after initially refusing to do so. The question presented here is not whether the lesser included instruction was appropriate if it had been given initially. LaPierre does not argue that the evidence did not warrant such an instruction.

[¶ 17] For purposes of this appeal we shall assume, without deciding the issue, that a court may subsequently reinstruct a jury on lesser included offenses after refusing to do so in its initial general instructions. See, e.g., United States v. Welbeck, 145 F.3d 493 (2nd Cir. 1998), cert. denied, 525 U.S. 892 (1998). However, any reinstruction must accurately state the law and not confuse the jury about the facts they must decide.

[¶ 24] Because LaPierre was convicted of the most serious offense on an incomplete statement of the law, we are unable to conclude that it is highly likely that the jury's verdict was not affected by the incomplete reinstruction on the lesser included offense numbers. State v. McKinney, 588 A.2d at 312.[fn8] Consequently, we vacate the conviction on count I. Because count II, the conspiracy count is inextricably tied to count I, and also dependent on the more than 500 finding, the 
conviction on count II must be vacated also.

Conviction on incomplete statement of law is highly unlikely jury’s
Verdict was not affected by the incomplete reinstruction on lesser offense

MARYLAND

PANTAZES v. STATE, 141 Md. App. 422 (2001), 785 A.2d 865
She identified Pantazes as a "big, heavy set, looked like a Puerto Rican man, Spanish man. He got a big belly, always wear jeans and striped shirt, checkered shirt and got a mustache, always smoke cigars." Young was taken to the police station, where she gave a statement and identified Pantazes from a group of photographs. She testified that although she did not ask for money from the police, later she was given $1,000 from Crime> <Solvers>.

On cross-examination, Young acknowledged a prior conviction for theft and for prostitution. She also acknowledged that she "love[d] money," and had been paid by the police several times during the period she was giving statements and cooperating with them.[fn3] Police assisted in getting her the $1,000 from <Crime> <Solvers.

PICKETT v. STATE, 120 Md. App. 597 (1998), 707 A.2d 941
At trial, the State called to the stand appellant's sister, Wilhelmina Pickett. She testified that her brother lived with her for three or four weeks in June of 1996. She also acknowledged that her brother frequently associated with a group of teenagers. The Assistant State's Attorney then engaged Ms. Pickett in the following colloquy:

[Assistant State's Attorney]: Okay. And there came a time . . . when you talked to [your brother] and he made some admissions with respect to this incident to you?

[Ms. Pickett]: He never. I told you that. He never made none to me.

                     *   *   *   *

[Assistant State's Attorney]: Isn't it a fact that he told you that he stabbed a person multiple times in a —

[Ms. Pickett]: No, he did not.

[Assistant State's Attorney]: Your answer is no?

[Ms. Pickett]: No.

[Assistant State's Attorney]: Isn't it a fact that you called Crime> <Solvers>?

[Ms. Pickett]: Yes.

[Assistant State's Attorney]: And you reported that your brother was involved, didn't you?

[Ms. Pickett]: Yes, I did.

                     *   *   *   *

[Assistant State's Attorney]: Just so the record is clear, ma'am, you're testifying under oath that Mr. Reginald Pickett never told you that he stabbed a person multiple times in a McDonald's parking lot?

[Ms. Pickett]: Reginald Pickett ain't the one that told me.

Defense counsel did not cross-examine Ms. Pickett.

First, the State had no need to attack Ms. Pickett's credibility because her testimony did not affirmatively damage the State's case — she merely refused to give testimony that the State had hoped she would volunteer. See Id. at 581 (citing 27 Charles Alan Wright & Victor James Gold, Federal Practice and Procedure: Evidence § 6093, at 515 (1990) ("If testimony does no damage, impeachment evidence has no probative value."))[fn3]; and Spence, 321 Md. at 531, 583 A.2d 715 ("The improper prejudicial effect [of the State's purported impeachment evidence] is obvious." "[It] was not offered because the State needed to impeach a witness it insisted be called — the hearsay was really being offered as evidence of Spence's guilt.") Indeed, much of Ms. Pickett's testimony was valuable to the State. She helped corroborate Hester's description of his assailants (a group of teenagers and an older man) by acknowledging that her brother frequently associated with a group of juveniles. She also admitted calling <Crime> <Solvers to report the crime, and even admitted reporting that her brother was one of the culprits. Given the totality of Ms. Pickett's testimony, we fail to see the justification in allowing the State to attack her credibility simply because she denied that her brother told her that he committed the crime. As we conclude that the probative value of Detective Chinn's testimony was clearly outweighed by its danger of unfair prejudice, we hold that the trial court erred, as a matter of law, in admitting it.

The probative value of Detective's testimony was clearly outweighed
by its danger of unfair prejudice, we hold that the trial
court erred, as a matter of law, in admitting it
WILSON v. STATE, 334 Md. 313 (1994), 639 A.2d 125
The victim's body was found at 6:30 a.m. on January 6, 1990. Shortly thereafter Weston admitted to an informant that he had shot the victim. On January 9 the informant telephoned the "Crime> <Solvers" telephone number of the Prince George's County police and implicated Weston as the shooter. That informant identified himself or herself. Subsequently, when interviewed, the informant confirmed Weston's admission against penal interest and identified Weston from a photo array. By January 10 Weston and Lee had been identified as two of the three suspects in the case. Warrants were issued for the arrest of Weston and Lee on January 10. Both were arrested on January 11, and both admitted involvement in the murder. Both identified Wilson as the third participant.

Call to Crime Solvers lead to arrest
MASSACHUSETTS

COMMONWEALTH v. WHITE, 48 Mass. App. Ct. 658 (2000), 724 N.E.2d 726
1.  Claim of improper hearsay.  A police accident reconstruction expert testified that he examined the Buick and observed that the rear view mirror, center-mounted on the inside of the windshield, had been knocked off.  During cross-examination, in an attempt to show that the expert's report[fn3] was tainted because it contained inaccurate information that had been obtained from others, defense counsel first asked the witness whether he had concluded in his report that the driver of the Buick must have struck the mirror with his head, and obtained an affirmative reply. Defense counsel then asked whether he was told the defendant had a head injury and, over the prosecutor's objection on hearsay grounds, the witness answered, "Yes, sir." On redirect examination, the witness acknowledged, over the defendant's objection, that he had received that information from media sources and "Crime> <Stoppers>."

Conceding that the hearsay information reached the jury inadvertently,[fn4] the defendant argues that because the jury then could use it for the truth of the matter asserted (that the defendant had a head injury), its impact created a substantial risk of a miscarriage of justice.[fn5]  We view this issue in a more complete context.  In his opening statement, the prosecutor, over objection, referred to the assistance of <Crime> <Stoppers in the postaccident focus on the defendant, but said nothing about the nature of that assistance or of a head injury.  Defense counsel stated in his opening that the police expert would testify that the driver of the Buick must have had a head injury, but that there would be no evidence of such an injury.  In closing argument, defense counsel relied both upon the testimony of several witnesses who had observed no visible injuries on the defendant after the collision and the police expert's statement of a head injury to argue that the evidence pointed away from the defendant.  The prosecutor in his closing remarks essentially concentrated on the fingerprint found on the steering wheel.

The Commonwealth's principal response to the sentencing issue is that the Appellate Division of the Superior Court reviewed and essentially reduced each of the defendant's consecutive manslaughter sentences, see note 8, infra, to consecutive terms of fifteen to twenty years.  Appeal to the Appellate Division pursuant to G.L.c. 278, §§ 28A-28C, see Commonwealth v. Franks, 365 Mass. 74, 81 (1974), "is not a substitute for any appeal which a defendant may be entitled to take to the Supreme Judicial Court [or to the Appeals Court].  He may pursue either or both types of appeal after being convicted and sentenced."  Walsh v. Commonwealth, 358 Mass 193, 195 (1970).  See Commonwealth v. Molino, 411 Mass. 149, 155 (1991). That the sentences before us were lawful in the sense that their terms were within statutory bounds does not insulate them from attack on the basis that the defendant was punished for crimes other than those for which he stands convicted and other constitutional grounds. Commonwealth v. LeBlanc, 370 Mass. at 224. Commonwealth v. Coleman, supra at 804

4.  Conclusion.  We do not disturb the verdicts.  The sentences on the convictions for manslaughter and for receiving a stolen motor vehicle are vacated and the case is remanded to the Superior Court for resentencing before a different judge. Commonwealth v. Coleman, supra; Commonwealth v. Lewis, 41 Mass. App. Ct. at 911-912.[fn9] 

[fn3] During the officer's direct testimony there were references to a report he wrote containing his observations and measurements made at the accident scene.  The report was not admitted in evidence.

[fn4] The defendant argues that his trial counsel apparently believed the testimony about a head injury had been admitted for impeachment purposes, and that it thus is not clear what he intended by his objection during the prosecutor's redirect examination.  He states, "it did not occur to anyone to ensure that a limiting instruction [be] given."  "Ordinarily judges are not required, sua sponte, to instruct juries as to the purposes for which evidence is offered at trial."  Commonwealth v. Roberts, 378 Mass. 116, 126 (1979).  It is the duty of defense counsel to request limiting instructions.  See Commonwealth v. Swenson, 368 Mass. 268, 274 (1975).

[fn5] The defendant correctly does not argue for application of the prejudicial or harmless error standard for evidence wrongly admitted after objection, which would be "quantitatively more favorable" to him, see Commonwealth v. Alphas, 430 Mass. 8, 13-14 & n. 7, 23 (1999), since it was his attorney who elicited the testimony of the head injury.  The proper inquiry, therefore, is "whether, due to the jury's consideration of objectionable hearsay, `there is a substantial risk of a miscarriage of justice.'"  Commonwealth v. Keevan, 400 Mass. 557, 562 (1987), quoting from Commonwealth v. Freeman, 352 Mass. 556, 564 (1967). See Commonwealth v. Collier, 427 Mass. 385, 390 n. 5 (1998).

Defendant was punished for crimes other than those for
which he stands convicted and other constitutional grounds
MICHIGAN

PEOPLE v. STANAWAY, 446 Mich. 643 (1994), 521 N.W.2d 557
Crawford v State, 863 S.W.2d 152, 165 (Tex App, 1993) (the defendant is entitled to in camera review of confidential "Crime> <Stoppers" report to determine if Brady information is contained therein); Washington v State, 856 S.W.2d 184 (Tex Crim App, 1993) (when a work product privilege is claimed, the defendant is entitled to in camera review of documents for a determination of whether they are discoverable).

But cf. DeFries v State, 597 So.2d 742 (Ala App, 1992) (in a jurisdiction that retains a prohibition against impeaching one's own witness, the defendant was not entitled to an in camera inspection of the police report where the officer who prepared the report was called as a defense witness); State v Little, n 24 supra (Ritchie applies to access to Department of Family Services files but not to psychological records); Commonwealth v Kennedy, 413 Pa. Super. 95; 604 A.2d 1036 (1992) (where the statute establishes that the protective service file is to be absolutely privileged, in camera review is not allowed).

where the statute establishes that the protective service
file is to be absolutely privileged, in camera review is not allowed
MINNESOTA

STATE v. JOHNSON, 616 N.W.2d 720 (Minn. 2000)

Johnson first contends that in closing argument the prosecutor argued facts not in evidence in an attempt to corroborate Neely's claim that he was not the shooter when the prosecutor recounted information provided to police by an anonymous informant:

And then they got a break, and the break was that somebody who knew Robert Neely and who had talked to Robert Neely called Crime> <Stoppers> and said I know someone who was present during the shooting, not the shooter, but I know somebody that was present and this is what I know about that. (emphasis added).  In fact there was no evidence that the anonymous caller to <Crime> <Stoppers> said that Neely was not the shooter.[fn5]  The caller simply informed <Crime> <Stoppers that he had information that Neely was involved in the crime and with whom he was involved.

Crime Stoppers tip leads police to witness
STATE v. LYNCH, 590 N.W.2d 75 (Minn. 1999)

After giving his statement, officers told Corporal that if the information he gave led to the arrest of Heim's killer, he might be eligible for $1,000 in Crime> <Stoppers> reward money, and perhaps even $10,000 in reward money from Heim's family. Corporal then asked the officers whether they could get him out of jail. The officers indicated they would discuss Corporal's request. A few days later one of the officers talked to someone at the Hennepin County Attorney's Office and explained that Corporal had cooperated in a homicide investigation and that Corporal was afraid to be locked up with two men he had identified. Corporal's bail of $15,000 was vacated and he was released from confinement. Corporal also asked the officers if they would assist in obtaining the dismissal of the charge of being a felon in possession of a firearm. The officers indicated that they would see what they could do. Shortly after his release from confinement, an officer gave Corporal $590 for relocation expenses.

Corporal further testified that Lynch suggested that they take the marijuana from Heim by force but, when they arrived at Heim's apartment, Lynch and Lewis approached Heim's door but did not go inside. Instead, Lynch and Lewis gave Corporal a ride to his home. Corporal then repeated his earlier testimony that later that evening while leaving his mother's home, which was across the street from Heim's apartment, he heard gunshots and witnessed Lynch and Lewis fleeing Heim's apartment. On February 23, 1996, after Lynch had been indicted, Corporal received $1,000 from <Crime> <Stoppers>.

After giving his statement to police but before testifying before the grand jury, Edwards was informed that he might be eligible for both <Crime> <Stoppers> reward money and the Heim family's reward money. Edwards then asked the officers whether they could get him out of jail. On two separate occasions the officers informed Edwards that they could not promise anything. A few days later an officer talked with Edwards' probation officer and Edwards was released from jail. Upon his release, Edwards was told that he would be placed in a new parole program. On February 23, 1996, after Lynch had been indicted, Edwards received $1,000 from <Crime> <Stoppers>.

In this case, the grand jury was not informed that Corporal received $590 in relocation expenses and that officers told Corporal and Edwards that reward money might be available through <Crime> <Stoppers and the Heim family. The grand jury was not told that the officers had succeeded in obtaining Corporal's release from confinement and that Edwards had been released from confinement and that his parole had been restructured at the officer's request. Also, the grand jury was not informed that an officer had written a letter on Ringstrom's behalf to inform a city attorney that Ringstrom had cooperated with a homicide investigation and to request that his cooperation be considered with regard to a charge of driving after revocation of license.

We are further persuaded by the fact that after a trial on the merits and the opportunity to impeach these three witnesses with the inducements that were not disclosed to the grand jury, a petit jury convicted Lynch of the first-degree felony murder of Heim. The United States Supreme Court in United States v. Mechanik, adopted a federal rule that prevents a defendant from challenging an indictment once a petit jury returns a guilty verdict. 475 U.S. 66, 70, 106 S.Ct. 938, 89 L.Ed.2d 50 (1986) (holding that a petit jury's "subsequent guilty verdict means not only that there was probable cause to believe that the defendants were guilty as charged, but also that they are in fact guilty as charged beyond a reasonable doubt."). While we have declined to specifically adopt the holding in Mechanik as a per se rule, see State v. Johnson, 463 N.W.2d 527, 532 (Minn. 1990), we conclude that it is proper to factor the jury's guilty verdict into the analysis particularly when, as here, the defendant has a full opportunity to impeach the witnesses and discredit the state's case using the information that was not disclosed to the grand jury.[fn1] After carefully weighing the guilty verdict and the surrounding circumstances along with the evidence that was omitted from the grand jury proceedings but was fully disclosed to the petit jury, we conclude that the trial court did not err when it denied Lynch's motion to dismiss the indictment.

Trial court did not err in denying motion to dismiss the indictment
STATE v. HARWELL, 515 N.W.2d 105 (Minn.App. 1994)

Restitution may be aimed at either rehabilitation of the defendant or compensation to the victim. See State v. Fader, 358 N.W.2d 42, 48 (Minn. 1984). Where the goal of restitution is to rehabilitate the defendant, as we suspect it was here, the amount should be set according to the defendant's ability to pay and need not appropriately compensate the victim. Id. Regardless of its purpose, however, only the victim is entitled to receive restitution. See Minn.Stat. § 611A.04, subd. 1 (1992); Commonwealth v. Anderson, 394 Pa.Super 299, 575 A.2d 639, 640 (1990) (a volunteer organization such as "Crime> <Stoppers" is not a victim of the crime and may not receive funds by restitution from the defendant). We acknowledge our supreme court's sentiment in Fader:
If the legislature intended the term (restitution) to be used more loosely, as a form of punitive damages, it should have used some other word or made its particular use of the word clearer.

Fader, 358 N.W.2d at 48. Because the Missing Children's Fund is not a victim of appellant's crime, it is not entitled to restitution.

Crime> <Stoppers" is not a victim of the crime
and may not receive funds by restitution from the defendant
MISSISSIPPI

CONLEY v. STATE, 790 So.2d 773 (Miss. 2001)

¶ 35. Conley asserts that the circuit court erred in allowing the prosecution to ask the preceding questions and thereby "testify" before the jury using a "silent> <witness>." He argues that such actions violate the Confrontation Clause since the prosecution cannot be cross-examined by the defendant about the "<silent> <witness>'" testimony.

¶ 37. Conley cites Balfour v. State, 598 So.2d 731, 753 (Miss. 1992), in support of his argument. In Balfour, the defense called a co-conspirator, Payne, who testified as to his name and age and then invoked his Fifth Amendment right in response to all other questions. Id. at 748. The prosecution cross-examined Payne with a series of questions about a confession he had given to the police to which he again responded by invoking his Fifth Amendment rights. Id. at 751. This Court stated:

[o]n direct-examination, Payne's testimony yielded nothing, and the prosecutor is precluded from picking up the gauntlet and testifying for Payne. For when the prosecutor, through the use of leading questions, parades before the jury the `testimony' of the <silent> <witness>, such action violates the Confrontation Clause since the prosecutor cannot take the stand to be cross-examined by the defendant about the <silent> <witness>'s `testimony.'

Id. at 753. We explained that "when a witness invokes the Fifth Amendment, his silence does not constitute a denial which may be impeached. Therefore, Payne could not be impeached by the State for the confession statement which he gave." Id. at 751. However, if Payne had testified and related a different version of events from his statement, then the prosecution could have impeached Payne. Id. 
¶ 39. The case at hand is easily distinguished from Balfour, cited by Conley. In Balfour, the witness had invoked his Fifth Amendment rights to every question except his name and age. We held that the prosecutor could not testify for a "<silent> <witness>." However, in this case, Teronda was anything but a <silent> <witness. At this point in the trial Teronda had given numerous inconsistent statements incriminating both herself and Conley. Conley even refers to Teronda as a co-defendant at various points throughout his brief. Before Teronda's re-direct, she had testified for nearly a day and had been impeached on numerous occasions by both parties. At no time prior had she invoked the Fifth Amendment. Under both Balfour and Hughes, Teronda falls within the class of witnesses where impeachment by leading questions would be proper. The State had a right to try to pin Teronda down on the many inconsistent statements that she had given. For the above-mentioned reasons, we find no abuse of discretion by the trial court on this issue.

When the prosecutor, through the use of leading questions, parades before the jury the `testimony' of the <silent> <witness>, such action violates the Confrontation Clause since the prosecutor cannot take the stand to be cross-examined
State has right to impeach silent witness through leading questions when silent witness gives inconsistent statements

BURNS v. STATE, 729 So.2d 203 (Miss. 1998)

¶ 9. Phillip Hale and Burns were not arrested until August of 1995 concerning this crime. The Tupelo Police Department arrested them pursuant to an investigation that ensued after two anonymous phone calls were received by the Crime> <Stoppers.

Calls to Crime Stoppers leads to arrest
ONE (1) CHARTER ARMS v. STATE, 721 So.2d 620 (Miss. 1998); ONE (1) CHARTER ARMS, BULLDOG 44 SPECIAL, SERIAL # 794774; One (1) 1984 Chevrolet Corvette, Vin # 1G1AY0786E5126312; and Kevin Williams v. STATE of Mississippi, ex rel., Mike MOORE, Attorney General; The City of Meridian, Mississippi; Lauderdale County, Mississippi; and King Loan Services, Inc., No. 94-CA-00091-SCT.

2. On September 16, 1992, a crime> <stopper informant contacted Agent Joel Walters ("Walters"), of the Meridian/Lauderdale County Narcotics Task Force, that a man in a black Corvette, license plate # 1EPG875 Lauderdale County, was approached by a known distributor of crack cocaine in an area of town known as the Red Line district. The informant told Walters that a drug transaction had taken place between the known distributor and the man in the black Corvette. A check of the license plate showed that the Corvette was owned by the claimant here, Kevin Williams.

Tip leads police to arrest
HULL v. STATE, 687 So.2d 708 (Miss. 1996)

Lanier, 533 So.2d at 487; see also Balfour v. State, 598 So.2d 731, 753 (Miss. 1992) (holding that defendant's confrontation clause rights were violated by the prosecutor's "parade" of "testimony" of a silent> <witness); Bobb v. Modern Products, Inc., 648 F.2d 1051, 1055 (5th Cir. 1981) ("cross-examination which attempts to impeach by slipping hearsay evidence into trial shall not be permitted").

Cross-examination which attempts to impeach by slipping

hearsay evidence into trial shall not be permitted
TUCKER v. STATE, 647 So.2d 699 (Miss. 1994)

Garvin Leonard Tucker entered an Exxon Service Station on May 2, 1992 and robbed and assaulted the employee, Methel Johnson. Tucker took $35.00 dollars from the cash register. Tucker was identified from the store's surveillance video camera by the Crime> <Stopper's program. Johnson later identified Tucker from a photographic lineup. Tucker was read his rights and signed a statement of confession to the crime.

Surveillance video by Crime Stoppers program leads to arrest
BALFOUR v. STATE, 598 So.2d 731 (Miss. 1992)

To like effect, the D.A.'s questioning of Payne concerning Payne's statement was error. As in Hansen, it was Balfour who called Payne to the stand. On direct-examination, Payne's testimony yielded nothing; and, the prosecutor is precluded from picking up the gauntlet and testifying for Payne. See Douglas v. Alabama, 380 U.S. at 419, 85 S.Ct. at 1077, 13 L.Ed.2d at 937-38. For when the prosecutor, through the use of leading questions, parades before the jury the "testimony" of the silent> <witness>, such action violates the Confrontation Clause since the prosecutor cannot take the stand to be cross-examined by the defendant about the <silent> <witnesses' "testimony".
For when the prosecutor, through the use of leading questions,
parades before the jury the "testimony" of the silent> <witness>, 
such action violates the Confrontation Clause since the prosecutor cannot
take the stand to be cross-examined by the defendant 
about the <silent> <witnesses' "testimony"
MISSOURI

STATE v. FORD, 21 S.W.3d 31 (Mo.App.E.D. 2000)

[13] The case at hand is similar to one recently decided by the Western District in Williams, 9 S.W.3d at 3. In Williams, the police received an anonymous CrimeStoppers> tip that the defendant was selling cocaine from his apartment, he just received a large shipment of cocaine, drove an older-model green Pontiac, and lived with his girlfriend "Kay." Id. at 7. The police investigated the tip, learning the apartment was registered to a Kaylicia Vanee Patrick and observed a green Pontiac parked at the apartment. Id. The officer also learned that the defendant had been previously arrested for selling cocaine from the same apartment and possession of cocaine. Id. Based on this information, the court found probable cause to issue and issued a search warrant for the apartment. Id. at 8.

[14] On appeal, the defendant claimed the officer's affidavit was deficient because it was based on hearsay (the <CrimeStoppers anonymous tip), which was uncorroborated or provided by a reliable informant. Id. at 14. The Western District found the hearsay statements in the anonymous tip had been corroborated by independent police observations, which created a substantial basis for crediting the hearsay contained in the affidavit. Id. at 16. Here, as in Williams, independent police observations corroborated the information provided by Shantel Cline.

Probable cause warrants issued after Crimestoppers tip
Corroboration of Crimestoppers tip not hearsay

BUCKNER v. STATE, 35 S.W.3d 417 (Mo.App.W.D. 2000)

On September 22, 1997, at 2:33 a.m. the Sedalia police department received an anonymous "Crime> <Stoppers>" call indicating that a man was selling drugs in the area of Pettis and Osage Streets.  Officer Westmoreland responded to the location.  While Officer Westmoreland was en route, the same caller informed the dispatcher that the person selling the drugs got into a "70's model vehicle" with another person, and was leaving the area. Almost immediately thereafter, as Officer Westmoreland was approaching the vicinity, he saw a "70's model Chevrolet Impala" occupied by two men pass him and turn onto another street.  He turned and followed a short distance, and then stopped the car. There was no other traffic in the area at that time.  The car was stopped near Ohio and Jefferson, about two blocks from Osage and Pettis.  The area was a residential neighborhood.  There were no other vehicles observed in the area.  The officer did not observe any traffic violation, drug sales or other unlawful behavior. Officer Westmoreland testified that when he stopped the car, the dispatcher informed him the caller confirmed that he had stopped the correct vehicle.  It is unclear if this was a separate call by the "<Crime> <Stoppers>" caller or a continuation of the earlier call. Officer Westmoreland also testified that the dispatcher informed him that this "<Crime> <Stoppers" caller was the same caller who had provided a tip which resulted in an arrest earlier in the evening.

The state, on the other hand, argues that when the anonymous tipster is a known informant who has provided reliable information in the past, and the information is immediately verifiable at the scene, there is enough indicia of reliability to justify a stop, citing Adams v. Williams, 407 U.S. 143, 146-147 (1972).  Here, the tipster not only was obviously an eyewitness to what was going on, and continued maintaining contact with the police, but the informant had previously provided information to police that led to an actual arrest of another individual by the same officer earlier in the evening.  Officer Westmoreland testified that the same caller had informed the dispatcher earlier that night that there was a man selling drugs on another street, that the man had drugs in his possession, and that he had a 9 m.m. pistol in his left back pocket.  Westmoreland and others proceeded to that location and discovered a man named Boggs whom they ended up arresting.  Boggs possessed both drugs (cocaine) and, in his left back pocket was a .22 semiautomatic pistol that, according to Westmoreland, looked like a 9 m.m. pistol.  Officer Stewart, who conducted the search in Westmoreland's presence, found three foil balls containing a white grainy rock substance (cocaine).  Given the totality of the circumstances, the state argues, the stop and frisk of Buckner was justified and reasonable.  Buckner responds that the fact the tipster was an eyewitness does not equate to reliability.  We agree with that statement, but we must also note that this is a case in which the eyewitness has apparently provided reliable information previously.  Buckner also points out that Officer Westmoreland did not personally find drugs on Boggs, the person who was arrested earlier (the drugs were discovered by another officer who assisted in the arrest).  We do not believe that the fact that Westmoreland did not personally discover the drugs is material, as long as the earlier tip was substantiated. Moreover, the discovery of the weapon in the left back pocket confirms reliability.  Justice Kennedy, concurring in Florida v. J.L., made the observation that a tip might be anonymous in some sense yet have other features supporting reliability so that the tip provides a basis for police action:

For example, if an unnamed caller with a voice which sounds the same each time tells police on two successive nights about criminal activity which in fact occurs each night, a similar call on the third night ought not be treated automatically like the tip in the case now before us.  In the instance supposed, there would be a plausible argument that experience cures some of the uncertainty surrounding the anonymity, justifying a proportionate police response.

Id. at 1381.

Stop and frisk of Defendant was justified and
reasonable after tip by reliable informant

STATE v. WILLIAMS, 9 S.W.3d 3 (Mo.App.W.D. 1999)

[4] On January 20, 1998, the Columbia Police Department received an anonymous CrimeStoppers> tip that the appellant was selling cocaine at 2621 Quail Drive, Apt. C, in Columbia, Missouri, and that he had just received a large shipment of the same. The informant also stated that the appellant drove an older-model green Pontiac and lived with his girlfriend, "Kay."

On 01/20/98 the Columbia Police Dept received information via <crimestopper> report that Stefan Williams was selling drugs on Quail Drive. The <crimestopper> went on to state that Stefan   received a large quantity of cocaine to sell. A <crimestopper> also stated Stefan drives an older model green Pontiac.  <Crimestopper> continued by stating that Stefan lives with a girlfriend by the name of Kay.

It appears the information received from the <Crimestopper in regards to Stefan Williams still operating at this location is accurate and correct. It appears that Stefan Williams is still conducting narcotics activity that is consistent with the information received in the above described paragraphs dating back to January of 1997.

[7] After considering the application and supporting affidavit, the trial court found probable cause to issue and issued a search warrant for the Quail Drive address.

Crime Stoppers tip leads to probable cause search warrant
STATE v. WILLIAMS, WD 56507 (Mo.App.W.D. 1999)

See above case

BUCKNER v. STATE, 995 S.W.2d 47 (Mo.App.W.D. 1999)

[2] Buckner's amended motion alleged:

On September 22, 1997, the Sedalia Police Department dispatched to officers in the field an anonymous "Crimestoppers" tip that a person in an older model vehicle was presently selling drugs in the vicinity of Pettis and Osage Streets. Officers found a 1970 Chevrolet Impala traveling in the general area and followed the vehicle for some distance. While following the vehicle, the officers did not observe any traffic violations or other crimes occurring. The officers decided to stop the vehicle at the intersection of Ohio and Pettis Streets. Movant and another black male that occupied the vehicle were ordered to exit and were immediately searched. The traffic stop, detention and subsequent search were based solely upon the vague anonymous tip that had been relayed by the dispatcher. As a result of the search, four bags of crack cocaine were discovered inside movant's socks, and a scale, a metal rod and Zantax pills were discovered inside his jacket pockets. Movant was then placed under arrest for possession of a controlled substance and possession of drug paraphernalia.

See above case
STATE v. COPELAND, 928 S.W.2d 828 (Mo.banc 1996)

[11] Two weeks and much liquor after leaving the Copeland farm for the final time, McCormick found himself in Nebraska, where he called a local "crime> <stoppers" hotline and reported that he had seen three or four bodies on the Copeland farm. He was arrested in Oregon for the bad check he wrote at the Green City livestock sale barn and for auto theft.

Crime Stoppers tip leads to arrest
BRANDT v. PELICAN, 856 S.W.2d 658 (Mo.banc 1993)

[16] In State v. Beatty, 770 S.W.2d 387, 391-92 (Mo.App. 1989), the Court of Appeals, Southern District, recognized the limited nature of the statute by holding that by its terms section 491.060(5) only governs testimony. In Beatty the physician, a psychiatrist, made an anonymous telephone call to Crime> <Stoppers reporting information that his patient had disclosed to him in confidence that she had committed a robbery. In the criminal prosecution the defendant, who was the patient, sought to exclude her statements to the police and the articles seized in a search of her apartment following the anonymous call on the grounds that they were the fruits of an illegal search because the telephone call was a gross violation of the defendant's rights under the physician-patient privilege. The defendant relied on section 491.060(5) as the sole basis for her claim. The Southern District held that section 491.060(5) was limited to "testimony" and does not prohibit any other oral communications such as this doctor's telephone call. The Southern District stated:

If the legislature sees fit to modify the confidentiality statute so as to prohibit physicians . . . from revealing . . . confidential communications they have received from their patient..., it has a right to do so; but, until it does, the only prohibition dictated by the statute is that they cannot testify in a court proceeding regarding such confidential communication.

Physicians and psychiatrist may make anonymous call to Crime Stoppers
MONTANA

STATE v. GRIGGS, 2001 MT 211, 34 P.3d 101
¶ 36  Both decisions are distinguishable from the corroboration at issue here. Namely, the otherwise non-criminal utility records supplied in the warrant application served to corroborate the alleged criminal activity itself, rather than merely verify innocent, non-criminal information supplied by the informant. Thus, the officers in Hook and Deskins corroborated information concerning both criminal and non-criminal activities. Furthermore, as made clear in Reesman, officers must still factually demonstrate to the reviewing magistrate that the power consumption is clearly indicative of unusual, or suspicious use. See, e.g., Deskins, 245 Mont. at 160-61, 799 P.2d at 1071 (detective sufficiently explained that the defendants' electrical consumption records were consistent with the Crimestoppers caller's observation of the marijuana cultivation operation), and compare with State v. Kaluza (1995), 272 Mont. 404, 409-10, 901 P.2d 107, 110 (determining that power usage information gathered by police lacked "detailed comparisons" with average and previous residents' usage and therefore was insufficient for probable cause determination).

¶ 50  We conclude, therefore, that this need for "adequate law enforcement investigation" as articulated in Reesman means that, when required, the subsequent corroboration of an informant's tip must reveal indicia of human conduct that becomes suspicious when viewed in conjunction with the incriminating information received from the informant concerning a suspect's particular criminal activity. We further conclude that it is entirely "possible," as the Colorado court ruled in Titus, that in order to reveal this indicia of suspicious conduct, officers may investigate and corroborate otherwise innocent and non-criminal activity with further observations and evidence of otherwise innocent and non-criminal activity. The factual scenarios set forth in Gates and Draper, as well as U.S. v. Reiner Ramos, as discussed herein illustrate this very kind of corroboration. Accordingly, we conclude that absent such a minimal showing, under the factual scenario set forth here, a reviewing magistrate would not have the requisite substantial basis of sufficient facts for determining that probable cause existed in order to issue a search warrant, pursuant to § 46-5-221, MCA.

¶ 51  Applying the foregoing to the case at bar, we agree with the conclusions reached in the District Court's order. Absolutely none of the instances of subsequent police investigation served to supply the magistrate with any indicia of human conduct even remotely associated with the criminal activity alleged by the anonymous informant — that Griggs was cultivating psilocybin mushrooms in his private residence for the purpose of distribution in some manner. For example, the further investigation by Detective Crawford and Deputy Peterson did not establish any factual record of mushroom growing supplies or cultivation information being purchased or acquired by Griggs, or any factual indication that the trade-for-marijuana theory involved suspicious "traffic" to and from Griggs's home, or that Griggs had a prior criminal record that would corroborate the likelihood of such an illicit operation. The District Court was correct, therefore, in concluding that the detective here did not "corroborate any criminal activity" through any further investigation on his own.
¶ 52  Indeed, alarmingly few homes in this state where individuals enjoy the constitutionally-protected right to be let alone would be free from a search for criminal activity if probable cause for issuance of a warrant could be based on nothing more than the "corroborated" information that a sharpshooting Montanan, who happens to drive a pickup truck, at one time mentioned to an acquaintance that he or she had used marijuana.

¶ 53  Accordingly, we conclude that the District Court did not err in granting Griggs's motion to exclude evidence due to insufficient corroboration of information supplied by an anonymous informant.

Subsequent corroboration of an informant's tip must reveal indicia
of human conduct that becomes suspicious when viewed in
conjunction with the incriminating information
received from the informant

STATE v. REESMAN, 2000 MT 243, 301 Mont. 408, 10 P.3d 83
A. The anonymous informant

¶ 28 First, a threshold question may be asked: is the informant anonymous?  This means that law enforcement officers have no idea who is providing the information. A phoned-in Crimestoppers> "tip" is one frequent, common example. If the answer is yes, then independent corroboration of the informant's information is required. This Court has routinely stated that "[c]orroboration of an informant's information through other sources is necessary when the information is hearsay or the informant is anonymous." State v. Rinehart (1993), 262 Mont. 204, 211-12, 864 P.2d 1219, 1223-24 (concluding that an "anonymous <Crimestoppers>' tip, by itself, is not adequate to support probable cause without further investigation to verify or corroborate the information contained in the tip," and citing State v. Valley (1992), 252 Mont. 489, 493, 830 P.2d 1255, 1257).[fn1] 
¶ 45 In fact, our case law offers numerous successful examples of such corroboration or further investigation that established the sufficiency of an informant's information. For example, in Deskins the officers through various sources including an investigative subpoena verified home ownership, a business licence, vehicle registration, and utility records indicating increased power consumption after receiving an anonymous tip of a marijuana growing operation. Deskins, 245 Mont. at 159-60, 799 P.2d at 1071. Officers have also included in their warrant applications rental information which they have independently verified. See Adams, 284 Mont. at 30, 943 P.2d at 958. Numerous cases discuss warrant applications that describe a variety of investigatory drive-bys and visits to a residence to confirm addresses, house descriptions, and other information supplied by informants. See, e.g., State v. Holstine (1993), 260 Mont. 310, 312-13, 860 P.2d 110, 111-12 (officer observes covered window and smells growing marijuana from outside of trailer home); State v. Hook (1992), 255 Mont. 2, 3, 839 P.2d 1274, 1275 (officer confirms address and drives by house to confirm description of exterior); Kuneff, ¶ 7 (officers admitted into home and observe paraphernalia). Similarly, in some instances, officers have investigated the scene of an alleged crime, and gathered evidence that verifies the informant's information. See Oleson, ¶ 10. Another routine piece of information indicating police corroboration is criminal background checks. See, e.g., State v. Mosley (1993), 260 Mont. 109, 114, 860 P.2d 69, 72; Rydberg, 239 Mont. at 73, 778 P.2d at 904. Characteristically, none of these acts of independent law enforcement corroboration or investigation require further corroboration by an officer. But see Kaluza, 272 Mont. at 411, 901 P.2d at 111 (determining that power usage information gathered by police that lacked "detailed comparisons" with average and previous resident's usage was insufficient); Wilson, 254 Mont. at 319, 837 P.2d at 1347 (information about power usage in search warrant application was \ conclusory). Further, although under our decision in Rinehart a <Crimestoppers tip may provide some corroboration and indicate the veracity of other information provided, an anonymous source as well as hearsay information nevertheless requires further corroboration. See Rinehart, 262 Mont. at 212, 864 P.2d at 1224.

¶ 77 Accordingly, Detective Hanson could have attested in the warrant application (1) that he received a crime>-<stopper tip by phone; (2) that the person chose to identify him or herself, and that, in turn, he knew the person; (3) that the person had provided reliable and accurate information in the past; and (4) that the person had personally observed the grow operation during the course of the past year. The concurrence finds this process — which does not appear to involve "further investigation" — satisfactory to corroborate the confidential informant's information.  And there is a good reason why. This is precisely the process outlined in the majority opinion.

78 First, the person is not anonymous. Second, the source personally observed the illegal activity. And third, the informant has provided reliable and accurate information in the past. If this had been the factual circumstances, as the concurring opinion suggests, the issue of "independent investigation" would be irrelevant, because none would be required. Alternatively, at the risk of rehashing that which has already been made clear, under Montana case law if the person remained anonymous, further corroboration would have been required; if the source had not personally observed the illegal activity, further corroboration would have been required; and finally if the informant had not provided reliable and accurate information in the past, or was not a "concerned citizen," further corroboration would have been required.

¶79 Thus, it remains unclear how the information provided by either the confidential informant or  the anonymous citizen in this instance could have been cured for the purpose of establishing probable cause by anything short of further police investigation, using other sources of information.

Anonymous source as well as hearsay information
requires further corroboration
HALE v. CITY OF BILLINGS, 1999 MT 213, 295 Mont. 495, 986 P.2d 413
¶20 Hale contends, and Respondents do not deny, that the information Billings Police provided to TCI, along with similar information of other persons subject to outstanding arrest warrants, was offered on a sheet upon which the phrase "most wanted" was printed. Pleadings by Respondent Billings Police indicate that they provided information to create a "most wanted" list for dissemination to the public. Furthermore, the record indicates that Billings Police, in assisting TCI with its "Crimestopper>" program, were to some extent aware that the broadcast would portray Hale as a potentially armed and dangerous fugitive, who in fact was one of the "most wanted" criminal suspects in Yellowstone County. Unlike circumstances where members of the press access public records, TCI's crime prevention program requested that the Billings Police supply names and information involving their most-wanted fugitives in Yellowstone County, so that ordinary citizens could assist the police in locating these suspects for apprehension. Therefore, the question can be asked, "Based on this solicitation, was the information Billings Police provided TCI false?" The answer to this question, gathered from the entirety of the record before this Court, is far from conclusive.

¶ 31 Likewise, the term "fugitive" suggests but one urgent message to the intended hearer: the suspect has allegedly committed a crime, has eluded capture, and is now fleeing justice. Indeed, this is the essential purpose of all such <Crimestopper broadcasts, to legitimately assist the police in apprehending suspects whose whereabouts are unknown. One common definition of the term describes a person who is "[r]unning away or fleeing, as from the law." American Heritage Dictionary 538 (2d College ed. 1985). Black's Law Dictionary similarly defines fugitive as "[o]ne who flees; used in criminal law with the implication of a flight, evasion, or escape from arrest, prosecution, or imprisonment." Black's Law Dictionary 671 (6th ed. 1990). Furthermore, a more specific definition of "fugitive from justice" describes "[a] person who, having committed a crime, flees from jurisdiction of court where crime was committed or departs from his usual place of abode and conceals himself within the district." Black's Law Dictionary 671 (6th ed. 1990) (emphasis added). Once offered for public consumption, the term inherently connotes that police are in pursuit of the person, and that the person is, with knowledge of the pursuit, actively avoiding confrontation or capture by either fleeing or hiding. Such a factual connotation can be proven as either true or false, and, in order for Respondents to prevail for the purposes of summary judgment here, must be unequivocally resolved in their favor. The record does not bear this out.

32 As previously stated, the record indicates that Hale's whereabouts were known at all times following the issuance of the arrest warrant, and that he was unaware that a warrant against him had been issued. Furthermore, the post-arrest broadcast contained factual discrepancies; namely, that a valid warrant for Hale's arrest remained in effect, and that Hale remained at large as a most-wanted fugitive. Therefore, providing constitutional protection under the rule stated in Roots to the statements made during TCI's broadcast would be in error. Without such protection, genuine issues of material fact regarding the falsity of the statements made during the broadcast remain in contention, and summary judgment in favor of Respondents was improper.

STATE v. ANDERSON, 1999 MT 60, 293 Mont. 490, 977 P.2d 983
¶ 17  The December of 1995 and March of 1996 informant tips relating to Anderson's activities were received through the Crimestoppers> program and both were anonymous.  Thus, each would require independent corroboration in order to provide a sufficient basis on which to establish probable cause.  Rinehart, 262 Mont. At 212, 864 P.2d at 1223.  However, although an uncorroborated <Crimestoppers> tip, by itself, is insufficient to establish probable cause, the tip still has some probative value in a probable cause determination when combined with other information under the facts and circumstances of the case.  Rinehart, 262 Mont. at 211, 864 P.2d at 1223.  Here, Hurtig's determination of probable cause to believe Anderson was committing a crime was not based solely on one of these anonymous <Crimestoppers> tips, but rather was based on the combined effect of several informant tips, two previous drug-related arrests and Anderson's presence in the trailer at the time Hurtig found what he believed to be methamphetamine.  We conclude that, regardless of whether the two <Crimestoppers tips were independently corroborated, they had probative value in the determination of probable cause to believe Anderson was committing a crime.

Crimestoppers tips had probative value even

when not independently corroborated.
STATE v. KUNEFF, 1998 MT 287, 291 Mont. 474, 970 P.2d 556
¶ 7 On September 23, 1996 Billings police officers Anderson and Iffland went to the trailer home of defendants Kuneff and Van Gawryluk. The officers had an anonymous tip that marijuana was being grown in the defendants' home. Van Gawryluk allowed them to enter the trailer after they introduced themselves as police officers. However, Van Gawryluk denied them permission to search the trailer. The officers asked Van Gawryluk if the volume of the stereo that was playing could be lowered, and Van Gawryluk agreed. As Officer Anderson (Anderson) turned down the stereo, he noticed a pipe that he recognized as a marijuana pipe. The officers then handcuffed Van Gawryluk and Kuneff and took them into custody. In response to the officers' questions, Van Gawryluk and Kuneff indicated that another person was present in the trailer. Anderson then found a third person, Darvin Hall, in the front bedroom of the trailer and handcuffed him. Iffland then went down a hallway to the other bedroom in the trailer and discovered marijuana plants.

¶ 8 Billings police officers then applied for a search warrant. A Justice of the Peace issued the warrant, and police searched defendants' trailer. The police seized additional evidence of drugs.

¶ 27 Finally, Kuneff and Van Gawryluk argue that the results of the executed search warrant should be suppressed because the marijuana pipe did not establish probable cause. Defendants have misstated the appropriate inquiry. The test is not to determine whether each individual fact presented in the application for search warrant establishes probable cause, but to determine from the totality of the circumstances whether there is probable cause. Illinois v. Gates (1983), 462 U.S. 213, 238, 103 S.Ct. 2317, 2332, 76 L.Ed.2d 527, 548. The pipe and the tip together established probable cause for the issuance of the search warrant.

¶ 28 Affirmed
¶ 30 First, I disagree with the majority's opinion that the tip had sufficient reliability. This Court has repeatedly stated that the "veracity, reliability and basis  of knowledge of informants remain highly relevant factors in determining probable cause. . . ." State v. Siegal (1997), 281 Mont. 250, 281, 934 P.2d 176, 194 (citing State v. Rinehart (1993), 262 Mont. 204, 210, 864 P.2d 1219, 1222). We have thus upheld search warrants where the application contained a statement that the informants were known to law enforcement officers and that the informant had been reliable in the past. Siegal, 281 Mont. at 281, 934 P.2d at 194; Rinehart, 262 Mont. at 212, 864 P.2d at 1223-24. In contrast, we have held that anonymous Crimestoppers>' tips are not adequate to support probable cause without investigation to verify or corroborate the information in the tip. Rinehart, 262 Mont. at 211, 864 P.2d at 1223.

¶ 31 In this case, the tip was an anonymous <Crimestoppers>' tip. The application for the search warrant did not contain any statement that the officer knew the informant or that the informant had provided reliable information in the past. Hence, further investigation to verify or corroborate the information contained in the tip was necessary.

¶ 34 The majority buttresses its opinion by adding that the anonymous <Crimestoppers>' tip was reliable because it was based upon the informant's own observation and that it was "motivated by good citizenship." Again, I disagree with the majority's opinion. While the majority is accurate in noting that this Court has stated that a tip's reliability is strengthened if it was based upon the personal observation of the informant, this is true only in cases where the police officers know the informant and the informant has provided reliable information in the past. In Rinehart, the Court stated:

[w]e have previously held that information of a criminal activity known from observation by a   previously reliable informant . . . is sufficient to establish the probability of criminal activity. .

Rinehart, 262 Mont. at 213, 864 P.2d at 1224 (citation omitted). In that case, we held that the combination of the fact that the informant was proven reliable in the past and that the informant's information was based on personal observation was sufficient to establish probable cause to issue a search warrant. Rinehart, 262 Mont. at 213, 864 P.2d at 1224. In this case, while the anonymous <Crimestoppers' tip was allegedly based upon the informant's personal knowledge, we still have no basis for determining whether or not the informant was reliable.

Pipe and the tip together established probable
cause for the issuance of the search warrant
STATE v. THOMAS, 285 Mont. 112 (1997), 946 P.2d 140
Billings police also received a Crimestopper's report that Thomas had tried to sell the informant two rifles and a .357 magnum pistol, stating that the owner would not be needing them because "he had a major coronary." At the Verly ranch, authorities recovered empty boxes for a Remington rifle and a .357 magnum pistol.

Crimestoppers tip leads to arrest
STATE v. SMITH, 276 Mont. 434 (1996), 916 P.2d 773
Smith and Ferree were certain that the bikes did not belong to the juveniles Ferree had seen riding them. They discussed whether to try to collect a reward for returning the bikes or sell them out of Montana. They checked Crimestoppers listings and the lost and found advertisements in the local newspaper and listened to the radio for any information regarding the bikes. Smith told Ferree that he had contacted the police, presumably to determine if the bikes were reported stolen.

We conclude that Ferree's testimony about his own statements and Smith's statements to him was not hearsay and was relevant. Therefore, we further conclude that it was admissible under Rule 402, M.R.Evid., without regard to the foundational requirements for admissibility under Rule 801(d)(2)(E), M.R.Evid. See Smith, 744 F.2d at 1364-65. We hold, therefore, that the District Court did not abuse its discretion in admitting Ferree's testimony concerning his discussions with Smith or Smith's statements to him.

Statement was admissible under Rule 402, M.R.Evid.
 without regard to the foundational requirements
for admissibility under Rule 801(d)(2)(E), M.R.Evid.

STATE v. FINA, 273 Mont. 171 (1995), 902 P.2d 30
The newly discovered evidence in this case first came to light in May of 1993, approximately one and one-half years after Kline was killed. Lanor Bordner (Bordner), a postal employee in Billings, contacted Fina's counsel's office at that time. She related that she had seen two men in a small red pickup talking to a girl in the area of Montana Avenue and 27th Street in Billings at approximately 12:10 to 12:15 a.m. on an unknown date around the time Kline's murder had been discovered. She stated that the driver of the pickup was smaller than the passenger, whom she described as being a very large man with a beard; when Fina's counsel described Fina to Bordner, she responded that Fina would not have been the passenger in the pickup. The only description she provided of the prostitute was that the woman was white. She stated that she was sure in her own mind, without a doubt, that the woman she saw was the woman found murdered outside of Billings in November of 1991. She also told Fina's counsel that she had called Crimestoppers> with this information several days after the murder, but had no further contact with law enforcement after that time.

Later in November of 1993, Bordner gave two statements to Sheriff's Office Detective George Jensen (Jensen), the person to whom she had given her statement when calling <Crimestoppers> several days after the murder. On November 18, 1993, she described the woman she had seen as thin, with long brown hair, and wearing a skirt and jacket. In her statement the following day, she was unsure of the date she had seen the woman, men and red pickup in downtown Billings.

Bordner's statements were presented during the hearing on Fina's motion for new trial on the basis of newly discovered evidence. She also testified during the hearing. Her testimony was that, at approximately 12:10 to 12:15 a.m. on November 27, 1991, she saw a slender, brownish-haired woman dressed in a short skirt and jacket talking to two men in a red pickup near the corner of Montana Avenue and 27th Street in Billings. When shown the photograph of Kline which had been introduced during Fina's trial, she stated "I believe that that is the girl I saw." She admitted that she had not been certain of the day she had made her observations when she called <Crimestoppers>, but testified that she was now sure it was November 27, 1991. She recalled having provided a description of the woman during the <Crimestoppers> call.

Jensen also testified at the hearing on Fina's motion. He testified that his field notes of the <Crimestoppers conversation with Bordner (who was, at that time, anonymous) substantively recorded what she had told him at that time. The only description Bordner provided Jensen on November 30, 1991, was that the woman she saw had long hair; Bordner could not describe the woman's face or clothing or give an estimate of her size. Jensen testified that Kline was wearing pants, rather than a skirt, when her body was found.

We conclude that Bordner's testimony did not satisfy the third and fourth Greeno factors. Accordingly, we hold that the District Court did not abuse its discretion in denying Fina's motion for a new trial based on newly discovered evidence.

Greeno factors not met

STATE v. RINEHART, 262 Mont. 204 (1993), 864 P.2d 1219
During the first week of June 1992, the Glacier County Sheriff's Office received a referral from Officer Michael Parker, Indian Investigator for the Bureau of Indian Affairs (BIA) on the Blackfeet Reservation, concerning a Crimestoppers>' tip received by the BIA. The anonymous tip provided information that Dan Rinehart (Rinehart), a non-Indian resident on the reservation, was growing marijuana at his home.

Based on the information from B.W. and the <Crimestoppers>' tip, Deputy Dusterhoff submitted an application for a search warrant on July 8, 1992, to search Rinehart's residence. The District Court issued the warrant on July 8, 1992, and authorities from the Glacier County Sheriff's Office, the BIA and the FBI conducted the search the following day. During the search, the authorities seized a large amount of drying marijuana and various items used in growing marijuana.

The District Court issued a memorandum and order on December 11, 1992, granting the defendants' motions to suppress the evidence. In its order, the District Court excised two statements from the search warrant application as being intentionally false or made with a reckless disregard for the truth. The court then examined the application without the excised statements and found that the application did not provide a substantial basis for concluding that probable cause existed under the totality of the circumstances. Specifically, the court found that the uncorroborated <Crimestoppers>' tip had little or no probable cause value and that the search warrant application failed to adequately demonstrate the reliability of B.W. as an informant.

The State appeals that order.

The search warrant application, as excised by the District Court, related the following facts in support of probable cause: 

During the first week in June, 1992, Glacier County officials, and specifically your affiant, received a referral from Officer Mike Parker, Indian Investigator for the Bureau of Indian Affairs on the Blackfeet Reservation, that the <crimestoppers> telephone system at Browning had received an anonymous tip that Dan J. Rinehart, a nonmember, was growing marijuana at his home on U.S. 89 North of Browning in the Montana Retreat Subdivision.

The District Court, in determining that the application lacked probable cause, found that the <Crimestoppers>' tip had little or no value in the probable cause determination and that B.W.'s reliability as an informant was not sufficiently detailed.

[10] The anonymous <Crimestoppers>' tip, by itself, is not adequate to support probable cause without further investigation to verify or corroborate the information contained in the tip. State v. Valley (1992), 252 Mont. 489, 493, 830 P.2d 1255, 1257. This does not mean, however, that the anonymous tip has absolutely no probative value in the probable cause determination. Factors which have little probative value on their own can still provide a basis for a determination of substantial evidence to conclude probable cause existed to issue a search warrant when such factors are considered in combination with other information under the totality of the circumstances test. State v. Holstine (1993), [260 Mont. 310], 860 P.2d 110, 113, 50 St.Rep. 1063, 1065.

<Crimestoppers>' tips can provide some corroboration and indicate the veracity of other information provided. Rydberg, 778 P.2d at 904.

We conclude that the <Crimestoppers>' tip should be considered under the totality of the circumstances test.

[11] Even without the <Crimestoppers>' tip, however, we find that the application still provides a substantial basis to conclude probable cause existed to issue the search warrant.

The District Court held that the search warrant application did not adequately relate how B.W. was known to be a reliable informant. Deputy Dusterhoff, in his affidavit, stated "BW known to Officer Stone to have been reliable in a past investigation providing information that led to a conviction. . . ." We have previously upheld search warrants where the only information in the application relating to the reliability of the informant was a statement by an officer that the informant had been reliable in the past. See e.g., State v. Campbell (1992), 254 Mont. 425, 838 P.2d 427; State v. Hendrickson (1985), 217 Mont. 1, 701 P.2d 1368; Walston, 768 P.2d 1387; Seaman, 771 P.2d 950. We do not require more.

The defendants also argue that an officer applying for a search warrant must have personal knowledge of an informant's reliability. We disagree.

[15] Finally, defendants contend that the application lacked probable cause because the information it contained was stale. The application for the search warrant states that "BW indicated she has been in the room where marijuana is cultivated and grown in the fall of 1991 and that she had recently, in May of 1992, seen and observed this grow operation as described above." The Glacier County Sheriff's Office received the report of the <Crimestoppers>' tip in the first week of June 1992, but there is no indication in the application of when the tip was originally telephoned in to the BIA.

"[A] determination of staleness in any given case depends largely on the nature of the property and activity in issue." Walston, 768 P.2d at 1390.

The issue of staleness cannot be resolved by a mechanical reference to the number of days between the facts relied upon in the affidavit and the time    the warrant is issued. Rather, as the court stated in Andresen v. State (Md. App. 1975), 24 Md. App. 128, 331 A.2d 78 aff'd sub. nom. Andresen v. Maryland (1976), 427 U.S. 463, 96 S.Ct. 2737, 49 L.Ed.2d 627:

"The likelihood that the evidence sought is still in place is a function not simply of watch and calendar but of variables that do not punch the clock: the character of the crime (chance encounter in the night or regenerating conspiracy?), of the thing to be seized (perishable and easily transferable or of enduring utility to its holder?), of the place to be searched (mere criminal forum of convenience or secure operational base?), etc. The observation of a half-smoked marijuana cigarette in an ashtray at a cocktail party may well be stale the day after the cleaning lady has been in; the observation of the burial of a corpse in a cellar may well not be stale three decades later. The hare and the tortoise do not disappear at the same rate of speed."

State v. Pierre (1984), 208 Mont. 430, 436-37, 678 P.2d 650, 654.

[16] The <Crimestoppers' tip and B.W.'s observations in the fall of 1991 might well be stale when considered individually. When a criminal activity is continuing in nature, however, more time may elapse between the observation of the activity and the application for the search warrant without negating probable cause. Walston, 768 P.2d at 1390. When these two tips are combined with the more current observation by B.W. in May of 1992, only two months before the search warrant issued, the earlier tips carry greater weight in the probable cause determination. Walston, 768 P.2d at 1391; Campbell, 838 P.2d at 429.

Considering the continuous nature of a marijuana growing operation, the information provided in the application for the search warrant was not too stale to prohibit a determination of probable cause under the totality of the circumstances.

The application provided a substantial basis for the probability that criminal activity was occurring on Rinehart's property. We hold that the District Court erred in determining that the application for the search warrant did not set forth sufficient facts to establish probable cause.

Reversed and remanded.

Application for the search warrant was not too stale
to prohibit a determination of probable cause
under the totality of the circumstances

STATE v. WILSON, 254 Mont. 317 (1992), 837 P.2d 1346
The facts which supported the search warrant application follow. Detective McCormack received an anonymous Crimestoppers> call alleging that the defendant was conducting a marijuana growing operation. The caller provided the defendant's name, address, place of employment, the color and make of his vehicle and a description of the exterior of his house. He stated that the defendant had automatic weapons in the residence and that there was considerable traffic to and from the house daily. Finally he contended that he had personally observed the marijuana growing operation within the last few days and had seen bags of marijuana in the house. He provided no further information about the marijuana growing operation.

The <Crimestoppers caller did say he had personally observed the marijuana growing and bags of marijuana around the defendant's house. However, he did not describe the interior of the house, the location of the marijuana growing operation nor did he describe the marijuana growing operation itself. He gave no further basis for his knowledge other than his bare assertion that he had personally seen the operation. See State v Schaffer (Idaho App. 1984), 693 P.2d 458, 464. See also State v. Valley (Mont. 1992), 830 P.2d 1255, 49 St.Rep. 30, 31. "[T]here was no inclusion of such detail that the information became self-verifying. . . ." Valley, 830 P.2d at 1258, 49 St.Rep. at 32. See also Schaffer, 693 P.2d at 464.

In the present case, the application for the search warrant contained conclusory statements with respect to the informant's personal knowledge and the analysis of the power usage records. Detail was not provided to support the conclusions drawn within the application. Conclusory statements will not provide substantial basis to conclude that probable cause existed to issue a search warrant. The motion to suppress should have been granted.

Search warrant cannot contain conclusory statements

STATE v. VALLEY, 252 Mont. 489 (1992), 830 P.2d 1255
4) March 28, 1988 — The sheriff's department received a crimestoppers> tip in which the caller said that Valley was selling marijuana from his residence and he uses the caller's son to deliver marijuana to customers. The caller stated that he lives in the Potomac area and has personal knowledge of the transactions. The caller said that this was the first time he had ever contacted law enforcement, but he would call again if he found out more.

5) March 30, 1988 — The above <crimestoppers> tipster called again to the sheriff's department and related that on the previous night he overheard a conversation in the Potomac Bar between four individuals in which two of them stated that they were going to Valley's residence to purchase marijuana. The caller described the location of Valley's residence and described the property as having several outbuildings, including a large red barn, and a gate bearing the name "Valley" at the entrance to the property.

On June 23, 1988, defendant moved to suppress the evidence obtained as a result of an illegal search. At a March 3, 1989 hearing, the District Court concluded that the first three tips in the application for the warrant were in and of themselves too remote to be a basis for probable cause. The information in the application for the warrant which the court did not consider too remote were the two <Crimestopper>'s tips given by the same person on March 28 and March 30, 1988. On November 8, 1989, the District Court denied Valley's motion to suppress, based on this Court's application of the "totality of the circumstances" test in State v. Rydberg (1989), 239 Mont. 70, 778 P.2d 902.

The only current information available to law enforcement was tips four and five. These were <crimestoppers> tips. They were given anonymously by a citizen informant. Did the information contained in such tips establish probable cause? The Iowa Supreme Court in analyzing the reliability of a citizen informant said that a citizen informant is presumed reliable. However, this is not a per se rule. The reliability of a citizen informant is generally shown by the very nature of the circumstances under which the incriminating information became known. State v. Niehaus (Iowa 1990), 452 N.W.2d 184, 189.

The majority emphasizes the inadequacy of the information contained in tips 4 and 5 which were the <crimestoppers>' tips given by an anonymous citizen informant. Such conclusions may tend to indicate that <crimestoppers>' tips are not usable. Experience has shown that <crimestoppers>' tips frequently afford a basis for arrest and ultimate conviction. The key missing link as to both tips 4 and 5 was the absence of an adequate law enforcement investigation to confirm the truthfulness of the tips. Where <crimestoppers' tips and other similar tips are received, I emphasize the necessity of a prompt and adequate law enforcement investigation.

Unfortunately such investigation was not conducted in the present case. An adequate law enforcement investigation sufficient to demonstrate probable cause would have prevented the dismissal of the conviction of a clearly guilty defendant.

Crimestoppers tips necessity of a prompt and adequate law enforcement investigation
NEBRASKA

STATE v. LYTLE, 255 Neb. 738 (1998), 587 N.W.2d 665
7. Probable Cause. An anonymous Crimestoppers> tip, by itself, is not adequate to support probable cause without further investigation to verify or corroborate the information contained in the tip.

Search warrants authorizing searches of appellant Terry W. Lytle's home and business were issued solely on the basis of a tip provided by an anonymous informant using the "Crime>-<stoppers>" program. Lytle filed a motion to suppress evidence seized from his home and business pursuant to the search warrants. The trial court denied Lytle's motion to suppress, finding that the magistrate's determination of probable cause was correct. The question presented is whether a tip provided by an anonymous informant using the Crimestoppers program, which is unsupported by other corroborating evidence, is sufficient to support a finding of probable cause for the purpose of issuing a search warrant. Specifically, is such an informant a "citizen informant," such that she/he is presumptively reliable? We conclude that anonymous informants using the Crimestoppers program are not citizen informants and that the search warrant in the instant case was not supported by probable cause. We reverse, and remand with directions to dismiss.

Officer Robert C. Laney received a telephone call from an anonymous person who stated that Lytle was storing stolen Harley-Davidson motorcycles in the garage at his residence and using stolen motorcycle parts at his shop, One-Stop Motorcycles. The anonymous person also indicated that there would be some Harley-Davidsons that properly belonged to Lytle stored with the stolen ones. The anonymous person indicated that she/he had called before and nothing had been done and that she/he wanted something done. She/he indicated that the stolen motorcycles had been in Lytle's garage for 8 months. The anonymous person gave Laney no information as to how she/he was aware of these facts. Laney suggested that the anonymous person call the <Crimestoppers> program.

Another anonymous person, believed to be the same person that called Laney, later called Sgt. William Connelly through <Crimestoppers>. This anonymous person reiterated the information that had been given to Laney by the previous anonymous person, with the addition of some detail concerning the types of Harley-Davidsons stored at the two locations.

Omaha Police Sgt. CONNELLY #832 took a <crime> <stoppers> tip from an anonymous source who said they [sic] had personal knowledge that within the past forty eight hours, concealed in an addition to a detached garage to the rear of 6309 Boyd St, Omaha Douglas County NE were several stolen HARLEY DAVIDSON Motorcycles. The caller said that a party by the name of LYTLE, TERRY who lives at that address has stored the stolen HARLEY DAVIDSON MOTORCYCLES at that location under a large blue tarp. The caller said that LYTLE pays unknown parties up to two thousand dollars for each HARLEY DAVIDSON MOTORCYCLE that they steal for him. The caller went on to say that LYTLE uses these motorcycles for parts at LYTLES motorcycle shop which is ONE-STOP MOTORCYCLE PARTS at 1125 NORTHWEST RADIAL HIGHWAY. The caller also said that LYTLE has been doing this for several years.

The Omaha Police Division, in 1982, began a <Crime> <Stoppers> Program. This program is a [sic] one by which the Omaha Police Division obtains information from the public about various Crimes and Fugitives in an effort to solve crimes reported to the Police, apprehend Fugitives, and recover stolen property. Since the inception of this program in 1982 over 1600 felony arrests have been made which cleared over 3155 reported crimes with a conviction rate of over 90% as a result of Omaha Police division <Crime> <Stoppers> tips. The value of property recovered as a result of tips is in excess of $2,811,427. Callers are promised anonymity and may be granted a reward if the information proves to be true and accurate and leads to the arrest and conviction of perpatrators [sic] and/or the recovery of stolen property or other contraband.

In analyzing whether the caller was a citizen informant, the Detweiler court first noted that a tipster may be a citizen informant even though the tipster remained anonymous. We stated that an anonymous tipster's explicit and detailed description of alleged wrongdoing, along with a statement that the event was observed firsthand, entitles the tip to greater weight than might otherwise be the case. We noted that the caller made an anonymous report to <Crimestoppers>, claiming to have taken photographs of a crime in progress; had sent those photographs to the police; and then had verified the photographs' contents. We stated that there was "no evidence that the caller had any selfish motivation for working with the police, such as promises of leniency or financial benefit," and that there was "no indication that the caller had any incentive to exaggerate the information made available to [the police] in pursuit of personal ends." Id. at 493, 544 N.W.2d at 89. We stated that there was a "significant basis," id., for finding that the anonymous caller was a citizen informant, but did not so hold. Rather, we held that under the "totality of the circumstances, probable cause existed to justify the issuance of the search warrant." Id. at 493, 544 N.W.2d at 90.

Our holding in State v. Detweiler, 249 Neb. 485, 544 N.W.2d 83 (1996), is consistent with that in State v. Utterback, supra. Detweiler did not hold that informants using the <Crimestoppers> program are citizen informants. Rather, the fact that the tipster was an anonymous informant using the <Crimestoppers> program was but one element of the totality of the circumstances indicating that the informant was sufficiently reliable. In Detweiler, unlike Utterback, there were additional circumstances beyond the fact that the tipster was an anonymous informant using the <Crimestoppers> program. These circumstances indicated that the informant and the information provided thereby was reliable.

The Montana Supreme Court has addressed the reliability of an anonymous informant using the <Crimestoppers> program. See State v. Rinehart, 262 Mont. 204, 864 P.2d 1219, (1993). In Rinehart, the court stated:

The anonymous <Crimestoppers>' tip, by itself, is not adequate to support probable cause without further investigation to verify or corroborate the information contained in the tip. . . . This does not mean, however, that the anonymous tip has absolutely no probative value in the probable cause determination. Factors which have little probative value on their own can still provide a basis for a determination of substantial evidence to conclude probable cause existed to issue a search warrant when such factors are considered in combination with other information under the totality of the circumstances test.

(Citations omitted.) Id. at 211, 864 P.2d at 1223. We agree with this analysis.

In the instant case, the only evidence in the affidavit which tended to show that the anonymous tipster was a citizen informant, or was otherwise reliable, was the fact that the tipster used the <Crimestoppers> program. Although that fact may be a factor tending to support a finding of probable cause, it is not enough, in and of itself, to render a tipster a citizen informant. See, Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983); State v. Detweiler, supra. The fact that a tipster uses the <Crimestoppers> program is likewise not enough, in and of itself, to otherwise support a finding of probable cause. See State v. Rinehart, supra.

Relying on Detweiler, the State argues that an anonymous caller using the <Crimestoppers> program who is capable of identifying certain motorcycles by year, color, and model, such as the informant in the instant case, is reliable.

In State v. Detweiler, supra, a confidential informant told the police that a friend had taken photographs inside the Detweiler residence of an elaborate marijuana-growing operation. The police told the confidential informant to tell the friend to give the photographs to the police and to make an anonymous report regarding the photographs to <Crimestoppers>. The police later received the photographs and an anonymous telephone call from a person who acknowledged sending the photographs and requested a <Crimestoppers> identification number. The anonymous person subsequently made another telephone call to <Crimestoppers>, again acknowledging the photographs and stating that they were taken in an upstairs room of the Detweiler residence. The caller had also observed many cars at, and different people going in and out of, the Detweiler residence.

The Montana Supreme Court has addressed the reliability of an anonymous informant using the <Crimestoppers> program. See State v. Rinehart, 262 Mont. 204, 864 P.2d 1219, (1993). In Rinehart, the court stated:

The anonymous <Crimestoppers>' tip, by itself, is not adequate to support probable cause without further investigation to verify or corroborate the information contained in the tip. . . . This does not mean, however, that the anonymous tip has absolutely no probative value in the probable cause determination. Factors which have little probative value on their own can still provide a basis for a determination of substantial evidence to conclude probable cause existed to issue a search warrant when such factors are considered in combination with other information under the totality of the circumstances test.

(Citations omitted.) Id. at 211, 864 P.2d at 1223. We agree with this analysis.

In the instant case, the only evidence in the affidavit which tended to show that the anonymous tipster was a citizen informant, or was otherwise reliable, was the fact that the tipster used the <Crimestoppers> program. Although that fact may be a factor tending to support a finding of probable cause, it is not enough, in and of itself, to render a tipster a citizen informant. See, Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983); State v. Detweiler, supra. The fact that a tipster uses the <Crimestoppers> program is likewise not enough, in and of itself, to otherwise support a finding of probable cause. See State v. Rinehart, supra.

Indeed, the affidavit stated that persons using the<Crime>-<stoppers program "may be granted a reward if the information proves to be true and accurate." That fact indicates that such an informant may be motivated by money, rather than solely by "good citizenship." See State v. Detweiler, supra. For example, someone who has only the barest suspicion of criminal activity would not likely implicate another person in a crime. Such would not be "good citizenship." However, when presented with the opportunity for reward, such speculation may prompt a person to make a report. If the suspicion turns out to be incorrect, the anonymous informant is not harmed. However, if the suspicion is correct, the anonymous informant will likely be paid. Thus, such an informant would have a "`"`motive to exaggerate, falsify or distort the facts to serve his own ends.'"'" Id. at 492, 544 N.W.2d at 89.

Based on the foregoing analysis, we conclude that the anonymous informant in the instant case was not a citizen informant and that the affidavit did not otherwise establish that the informant was reliable. "When it is not established that an informant is reliable, a search warrant issued upon information supplied by such unreliable source is invalid." State v. Utterback, 240 Neb. 981, 996, 485 N.W.2d 760, 773 (1992). Accordingly, Lytle's suppression motion should have been granted and the evidence suppressed. Under the totality of the circumstances, "[t]he magistrate would have no way of ascertaining whether this tip was rumor, speculation, vendetta, reprisal, or gossip." State v. Valley, 252 Mont. 489, 494, 830 P.2d 1255, 1258 (1992).

Our conclusion does not mean that anonymous tips obtained through the Crimestoppers program have no value. It is clear that information received from such a program can be a useful tool for law enforcement. But, standing alone, without corroboration of details by law enforcement, the information gleaned from such an informant is insufficient to establish the informant's reliability or establish probable cause. In this regard, we note that the mere confirmation of Lytle's address and verification of utilities was insufficient to establish, along with the tip, probable cause to issue the search warrant. See State v. Utterback, supra (holding police verification of defendant's address, car registration, utilities, and physical description are insufficient to corroborate informant's information for purpose of issuing warrant).

Anonymous informant in the instant case was not a citizen informant
and that the affidavit did not otherwise establish that the informant was reliable.
Confirmation of address and verification of utilities was insufficient
to establish, along with the tip, probable cause to issue the search warrant
STATE v. BROWN, 5 Neb. App. 889 (1997), 567 N.W.2d 307
This is an error proceeding brought by the State seeking review of the trial court's dismissal of a criminal proceeding under Neb. Rev. Stat. § 27-510 (Reissue 1995) after the court concluded that the State could not disclose the identity of an alleged unknown informant.

Our research reveals only a handful of cases involving unidentified informants. Whether they are distinguishable from this case cannot be determined because the relevant facts of this case have not yet been developed. Nevertheless, these cases offer some guidance. People v. Callen, 194 Cal.App.3d 558, 239 Cal.Rptr. 584 (1987), involved a "Crimestoppers>" program in which an anonymous caller provided the license plate number of a vehicle involved in a robbery. In Callen, the police did not know the person's identity, and the defendant's motion to compel disclosure was denied. The defendant's motion to dismiss, claiming denial of a substantial right by virtue of police conduct which allowed a witness to remain unidentified, was also denied. The defendant's conviction was affirmed on appeal after the court concluded that the police did not have a duty to determine and disclose the informant's identity. It reasoned:

Such an investigatory burden would not only be onerous and frequently futile, it would destroy programs such as <Crimestoppers> by removing the guarantee of anonymity. Anonymity is the key to such a program. It is the promise of anonymity which allays the fear of criminal retaliation which otherwise discourages citizen involvement in reporting crime. In turn, by guaranteeing anonymity <Crimestoppers> provides law enforcement with information it might never otherwise obtain. We are satisfied the benefits of a <Crimestoppers>-type program citizen involvement in reporting crime and criminals — far outweigh any speculative benefits to the defense arising from imposing a duty on law enforcement to gather and preserve evidence of the identity of informants who wish to remain anonymous.

Id. at 563, 239 Cal.Rptr. at 587.

The Callen court indicated that this was the proper result even in the event that the informant was a percipient witness. It was careful, however, to distinguish cases involving <Crimestoppers-type tipsters from those involving informants employed by police, taking direction from police, or having any face-to-face contact with police.

People v. Siegl, 914 P.2d 511 (Colo. App. 1996), involved a "Crime> <Stoppers>" report from an anonymous caller. The informant in Siegl told police that she had been in the defendant's house, that she had smelled a strong odor of marijuana, and that the defendant's tenant had told her the defendant and the tenant grew marijuana in the house. After verifying some of the information, police obtained a search warrant for the house, and the defendant was charged with possession and cultivation of controlled substances. Before trial, the defendant sought a court order requiring the State to disclose the informant's identity. Following in camera hearings, the defendant's motions in this regard were denied. On appeal, the defendant asserted that the court erred in refusing to require the State to disclose the identity of the alleged anonymous informant to help him prepare his defense. Noting that disclosure of informants was committed to the sound discretion of the trial court, the Siegl court concluded that "the trial court did not abuse its discretion in considering the fact that the <Crime> <Stoppers' informant was unknown to the police and in concluding that such anonymity served an important public interest which outweighed the defendant's request for disclosure." Id. at 516. Thus, it upheld the court's denial of the defendant's request for disclosure. See, also, People v. Rodriguez, 645 P.2d 851 (Colo. 1982) (if prosecution's information does not contain informant's full name or current address, determinative question is whether prosecution has made reasonable efforts to maintain contact with informant); People v. Goliday, 8 Cal.3d 771, 505 P.2d 537, 106 Cal.Rptr. 113 (1973) (where informant actively cooperates with police and becomes eyewitness to offense, State must undertake reasonable efforts in good faith to locate informant so that he or she may be subpoenaed as witness).

Moreover, an informant's degree of knowledge of or involvement in the crime charged is always a relevant factor in the decision of whether to dismiss criminal charges if the State is unable to disclose the identity of the informant or if it elects not to do so. See, e.g., U.S. v. Bourbon, 819 F.2d.856 (8th Cir. 1987) (informant who was not present during execution of warrant was "tipster" who merely conveyed information but did not witness or participate in offense, and disclosure of his identity was therefore not vital to fair trial); Roviaro v. United States, 353 U.S. 53, 77 S. Ct. 623, 1 L. Ed. 2d 639 (1957) (where informant had taken material part in bringing about defendant's possession of drugs and had been present at time alleged crime took place, disclosure of his identity was required).

In sum, once the court determined that the informant at issue may be able to provide testimony necessary to a fair determination of guilt or innocence and the State impliedly invoked the privilege provided by § 27-510, the trial court erred in failing to grant the State's request for an in camera hearing and in dismissing the State's case solely because the State could not disclose the identity of the informant. The State's inability to disclose the informant's identity does not, as a matter of law, require dismissal. Neither does the State's inability to disclose the informant's identity prohibit dismissal as a matter of law. Instead, we conclude that whether dismissal is required under § 27-510 in the case of an unknown informant depends upon the facts of each case. Our discussion of certain relevant factors, as set forth above, is in no way intended to limit the trial court's inquiry to only such factors. We reiterate that a trial court's conclusion based upon the evidence presented will not be set aside absent an abuse of discretion. See, State v. Wenzel, 196 Neb. 255, 242 N.W.2d 120 (1976); State v. Lomack, 4 Neb. App. 465, 545 N.W.2d 455 (1996).

The trial court's order of dismissal was erroneous. Upon our review, we find that Brown had not been placed legally in jeopardy prior to entry of this erroneous order. See State v. Irish, 223 Neb. 578, 391 N.W.2d 137 (1986). The order of dismissal is reversed.

Trial court erred in failing to grant the State's request for an in camera hearing

STATE v. DETWEILER, 249 Neb. 485 (1996), 544 N.W.2d 83
Dorcey told the CI to instruct his friend to supply Dorcey with the photographs and to make a report. The CI informed Dorcey that the friend did not wish to become involved and would not deal with Dorcey directly. The CI was instructed to send the photographs himself or to have his friend send the photographs directly to Dorcey and make an anonymous report regarding the photographs to Crimestoppers>.

Subsequently, an individual called Seward County <Crimestoppers>, acknowledged sending the photographs to Dorcey, and requested a <Crimestoppers> identification number. On July 3, 1993, the individual again called <Crimestoppers>, described the photographs, and stated that the photographs were taken by the caller in an upstairs room of the Detweiler residence on June 19. The caller had "observed many different people constantly going in and out of the house and lots of different cars at the Detweiler residence."

Dorcey prepared an affidavit and motion for a search warrant on July 7, 1993, in which he conveyed the information provided by the CI and the <Crimestoppers> caller, as well as additional information gathered by independent investigation. As a result, a search warrant was issued. That same day, Dorcey and other officers served the warrant and seized a large number of items from locations throughout the house, including marijuana in various forms, drug paraphernalia, a triple-beam scale, a number of lights, and a crude irrigation system. The Detweilers were arrested and charged with three counts each: (1) manufacturing a controlled substance, to wit: marijuana, a Class III felony; (2) possession of marijuana with intent to deliver, a Class III felony; and (3) failure to affix a drug tax stamp, a Class IV felony.

The Detweilers argue that the affidavit upon which the search warrant was issued was insufficient to provide probable cause to issue the warrant and that, therefore, the evidence seized during the search of their residence should be suppressed. The affidavit relied on information provided to the police by two informants: a confidential informant and a <Crimestoppers> caller.

Dorcey told the CI to have his friend call <Crimestoppers> to make a report regarding the Detweilers. The factual basis to support the affidavit was ultimately provided by the <Crimestoppers> caller. The caller stated that on June 19, 1993, he had taken a number of photographs depicting a marijuana growing operation inside the Detweilers' home. The caller correctly stated that the photographs were of a number of marijuana plants and that one of the photographs showed marijuana plants hanging to dry. The photographs were taken in an upstairs room, and the caller had personally "observed many different people constantly going in and out of the [Detweiler] house and lots of different cars at the Detweiler residence."

The Detweilers argue that the <Crimestoppers> caller was not a citizen informant because the affidavit did not set forth the circumstances by which the caller's status as a citizen informant may be inferred. The Detweilers claim the <Crimestoppers> caller was not acting "openly" in aid of law enforcement and that the caller does not meet the definition of a citizen informant. We disagree.

The affidavit set forth a significant basis for finding that the <Crimestoppers> caller was a "citizen informant." The caller made an anonymous report to <Crimestoppers>, claiming to have taken photographs of a crime in progress. The caller sent the photographs to the police and then verified their contents. The photographs and the caller's description of them provide a detailed description of the crime that the caller alleged to have personally witnessed.

Moreover, there is no evidence that the caller had any selfish motivation for working with the police, such as promises of leniency or financial benefit. There is no indication that the caller had any incentive to exaggerate the information made available to Dorcey in pursuit of personal ends. Dorcey averred in his affidavit that the photographs matched the description provided by the caller. In addition, Dorcey corroborated the caller's claim that the Detweiler home had a second story by independent investigation and verified that the windows in a room on the north side of the house, which the <Crimestoppers caller identified as the "growing room," were covered.

In evaluating probable cause for the issuance of a search warrant, the magistrate must make a practical, commonsense decision whether, given the totality of the circumstances set forth in the affidavit before him or her, including the veracity of and basis of knowledge of the persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place. State v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994); State v. Garza, 242 Neb. 573, 496 N.W.2d 448 (1993). Given the totality of the circumstances, probable cause existed to justify the issuance of the search warrant in the present case.

A trial court's ruling on a motion to suppress is to be upheld on appeal unless its findings of fact are clearly erroneous. State v. Grimes, supra; State v. Dyer, 245 Neb. 385, 513 N.W.2d 316 (1994). The issuance of the warrant was proper, and the trial court did not err in refusing to suppress or in admitting the evidence obtained during the search of the Detweiler residence.

Probable cause existed to justify the issuance of the search warrant

STATE v. ONE 1985 MERCEDES 190D AUTOMOBILE, 247 Neb. 335 (1995), 526 N.W.2d 657
On November 21, 1992, at approximately 3:15 p.m., Jon Sundermeier, a Lincoln Police Department narcotics officer, was notified of a Crimestoppers> telephone call advising police that a newer forest-green Mercedes Benz with tinted windows and Nebraska license plate number "2-5152 [sic]" was en route from Lincoln to Omaha. The caller said the vehicle was occupied by a dark-complected male named "Ballard" and a younger, light-complected male named "Chris." The caller further related that the occupants had $2,000 to purchase crack cocaine which they intended to obtain in Omaha and bring back to Lincoln to sell.

Lincoln police officers spotted Ballard's Mercedes shortly after 9 p.m. traveling westbound from Omaha toward Lincoln. The license plate carried number 2S-153, which was virtually the same number supplied by the <Crimestoppers caller. The police attempted to stop the vehicle as it was coming into Lincoln on Cornhusker Highway about one-quarter mile east of Highway 77. The driver did not stop the Mercedes immediately. However, he did decrease its speed. Eventually, the driver turned the Mercedes north onto Highway 77 and stopped alongside that highway just north of Cornhusker Highway.

In this case, there exists sufficient evidence for a fact finder to conclude beyond a reasonable doubt that Ballard's Mercedes, with Ballard's knowledge, was used or was intended to be used to facilitate a violation of chapter 28, article 4. The forfeiture of Ballard's Mercedes to the State was proper in all respects.

Sufficient evidence for a fact finder to conclude beyond a reasonable doubt
that the vehicle, with Owner's knowledge, was used or was
intended to be used to facilitate a violation of chapter 28, article 4

STATE v. BOYE, 1 Neb. App. 548 (1993), 499 N.W.2d 860
In early August 1991, police officer Ronald Dickerson conducted a followup investigation on a Crimestoppers' tip regarding the property taken from Merle's Nursery. Upon arriving at the Boye residence, Dickerson noticed three items which matched the description of the property that Marlene Graves had reported stolen - the wood stump, the macrame, and the plastic planter. Dickerson was unable to get Boye to come to the door, so he contacted Marlene Graves and asked her to come to the residence to identify the property, which she did. Dickerson then seized the property, and Boye was later questioned and arrested.

Although insufficiency of the evidence was claimed in Boye's appeal to this court, our review of her conviction is for excessive sentence and plain error only. Therefore, this court looks to the record for only those errors uncomplained of at trial which prejudiced a substantial right of Boye to the extent that to leave them uncorrected would cause a miscarriage of justice or damage the integrity, reputation, and fairness of the judicial process. See State v. Wilcox, 239 Neb. 882, 479 N.W.2d 134 (1992). We find no plain error in this record and therefore affirm the conviction.

Crimestoppers tip leads officers to property

STATE v. FLEMMING, 1 Neb. App. 12 (1992), 487 N.W.2d 564
On January 16, 1990, a judge of the Platte County Court issued a search warrant based on an affidavit. The officer affiant gathered information from numerous sources, including: an informant, Troy Mason; two additional informants and confidential informants, alleging Flemming stored controlled substances in his vehicles; three Crimestoppers> reports in 18 months, alleging Flemming was involved in the distribution of controlled substances; and the officer affiant's investigation verifying that the vehicles were registered to Flemming.

The warrant recited that Platte County <Crimestoppers> had received three calls over the preceding 18 months, indicating that Flemming was "involved in the distribution of controlled substances." The <Crimestoppers> information was also corroborated by at least three informants who were personally known by the officer affiant and who had provided reliable information in the past. The informants told the officer that Flemming often stored controlled substances in his automobiles. The officer independently confirmed that the automobiles described by the informants were registered to Flemming.

When we view the totality of the circumstances surrounding the gathering of information by the officer affiant from Mason, confidential informants, and <Crimestoppers, it was reasonable for the issuing judge to conclude that there was probable cause to believe Flemming was engaged in a pattern of continuing illegal conduct involving drugs. Therefore, we find that "staleness" does not void the warrant.

Probable cause existed for issuance of warrant
from confidential informants, and <Crimestoppers tip
NEVADA

LEONARD v. STATE, 117 Nev. Adv. Op. No. 6, 33732 (Nev. 2001), 17 P.3d 397
Cintron testified for the State at trial. At the time of the victim's death, Cintron and Leonard were both employed by the Mark Twain Apartments in Las Vegas, performing general maintenance and repair. Leonard lived in an apartment near the maintenance shop, but Cintron was living elsewhere at the time. Cintron testified that he spoke with Leonard by phone on three occasions on Sunday, January 22, 1995. On the first two occasions, Leonard asked Cintron to come to the Mark Twain Apartments because there was something that he needed to talk to him about. Leonard refused to tell Cintron what he wanted, and Cintron refused to meet Leonard.

That evening, Leonard left a voice message on Cintron's pager. After reviewing his statement to police, Cintron testified that the message was "Say yo, slick. Give me a call at 252-1010 or ten more people gonna die." Cintron called the number and reached a pager, and Leonard called Cintron back. Cintron had caller ID that indicated the call was from the Mark Twain Apartments.[fn1] Leonard told Cintron that he had killed someone the previous night and that the body was under his bed. Leonard indicated that he was using the pager of the person he had killed. Leonard asked Cintron to help dispose of the body. Leonard planned to wrap the body in carpet and leave it in a dumpster. Cintron told Leonard that he was crazy, and then Leonard threatened to kill Cintron and several others.[fn2] 

Cintron subsequently contacted the police and played the voice message that Leonard had left on his pager. Several police officers acknowledged the poor quality of the recording. However, one officer testified that he had recognized Leonard's voice. Although police returned the pager to Cintron without recording the message, the substance of the message was memorialized in an affidavit supporting Leonard's arrest and in Cintron's tape-recorded statement.

Cintron stopped going to work immediately after the discovery of the body at Leonard's apartment. Cintron testified that Leonard called him from jail on several occasions and that he felt that one of the calls was threatening. Cintron received money for relocation expenses from the State, and he received $1,000 from the secret> <witness> fund.

Preliminarily, we note that the assistance given to Cintron in this case was arguably provided for reasons other than his testimony. Here, Cintron received money for relocation expenses from the victim/witness assistance center of the district attorney's office, and he received $1,000 from the <Secret> <Witness> Program of the Las Vegas Metropolitan Police Department. The <Secret> <Witness money was arguably provided because of Cintron's assistance in the police investigation, and the relocation expenses were unequivocally provided because Cintron felt threatened

In any case, Leonard's position that Cintron's testimony should have been excluded is at odds with persuasive authority. At the federal level, several courts have held that the provisions do not apply to the United States or to assistant U.S. attorneys, at least where such officials are exercising the traditional sovereign power. See, e.g., United States v. Stephenson, 183 F.3d 110, 118 (2d Cir. 1999), cert. denied, 120 S.Ct. 517 (1999); United States v. Singleton, 165 F.3d 1297, 1298-1302 (10th Cir. 1999), cert. denied, 527 U.S. 1024 (1999). We are similarly persuaded that the statute should not apply to the type of assistance afforded by the State in the instant case. Even assuming that the State is not exempt from the statute's provisions for the assistance rendered here, the remedy of exclusion is unwarranted given the absence of either statutory provision for such a remedy or a constitutional violation. See United States v. Smith, 196 F.3d 1034, 1040 (9th Cir. 1999) (concluding that the remedy of exclusion is not warranted assuming arguendo government violation of 18 U.S.C. § 201(c)(2)), cert. denied, 120 S.Ct. 1440 (2000); United States v. Ware, 161 F.3d 414, 424-25 (6th Cir. 1998) (similar), cert. denied, 526 U.S. 1045 (1999).

Silent witness fund paid to informant
GARNER v. STATE, 116 Nev. Adv. Op. No. 85, 34569 (Nev. 2000), 6 P.3d 1013
McCarty and a friend, Gail Rancher, then left with Garner in his Cadillac to go to another motel. On the way, Garner gave Rancher some money, and she bought more cocaine. They went to a Best Western, where Garner registered. They then went up to the room, used cocaine, and engaged in sexual activities. Around noon (May 5), the three were watching television in the room when there was a news report of a murder at a bar involving a Cadillac that looked like Garner's. Garner "really tuned in" and lost his interest in getting high. He immediately jumped up, got dressed, said that he was going to get his car painted, and left. He came back after about half an hour. The atmosphere had become "weird" for McCarty and Rancher. They went in the bathroom and discussed how to leave. Garner was sitting on the bed, holding the phone. McCarty thought that she overheard Garner saying something about "`our car' and the news," but she was not sure if he was speaking to anyone on the phone. McCarty and Rancher told Garner, untruthfully, that McCarty was pregnant and feeling sick, and they left the room. Because they had no money, they tried unsuccessfully to get Garner's room deposit from the motel clerk. They then started to catch a bus, but returned to the front desk and told the clerk that they thought that Garner was involved in the murder reported on the news. McCarty called Secret> <Witness from the front desk, while the motel owner called the police. The police soon arrived.

Silent witness leads police to arrest
LESLIE v. STATE, 114 Nev. Adv. Op. No. 2, 114 Nev. 8 (1998), 952 P.2d 966
On September 28, 1994, a telephone call came to Leonard through the police's Secret> <Witness program. The caller stated that the person who had killed the 7-Eleven clerk had told her of the crime. She identified the killer as "Wilbert," but did not know his full name because everybody called him "Tuggy." She gave the police directions to Tuggy's house, but was unsure of the exact address. The caller also told the police that they already had the murder weapon in their possession because Tuggy had sold the gun to a girl, the girl had placed the gun in her Cadillac which had been towed by the police, and when the girl got the car back the gun was not in the car. The caller never identified herself and was never identified by the police.

Silent witness tip lead police to suspect
ABEYTA v. STATE, 113 Nev. 1070 (1997), 944 P.2d 849
Barbara went on to testify that, on October 23, 1989, Abeyta placed a plastic bag containing the handgun and a buck knife into her rented storage unit. Then, on October 24, 1989, Barbara learned of Martin's death. Becoming suspicious, she contacted Sherman to determine what had been stolen from Martin's residence. Sherman advised that among the missing items were some brass objects and a buck knife. Barbara then contacted the Las Vegas Metropolitan Police Department "Secret> <Witness" program. After taking Barbara's information and accompanying her to the storage unit to retrieve the plastic bag, handgun and buck knife, the police arrested Abeyta on the aforementioned charges.

Secret witness tip lead police to stolen items and arrest
FUNCHES v. STATE, 113 Nev. 916 (1997), 944 P.2d 775
After a secret> <witness led police to Shafer, Shafer fully implicated Funches in the murder. The State charged Funches with first-degree murder and being an ex-felon in possession of a firearm. At first, the police did not criminally charge Shafer; he was the State's primary witness at Funches' preliminary hearing. Shafer's testimony placed Funches at the scene of the crime, identified Funches as the person who shot Jones, and provided significant crime details. Upon cross-examination at the preliminary hearing, Shafer denied any involvement in the murder, asserting complete ignorance as to Funches' possession of a gun that night and the potential occurrence of any crime.

Secret witness lead police to arrest
SHERIFF v. MIDDLETON, 112 Nev. 956 (1996), 920 P.2d 282
As part of the investigation into Powell's death, police researched the availability of yellow "Warps" bags in Reno. They learned that only two stores in the Reno area sell the bags. Of those two, only one had a record of having sold any such bags, and that store had sold one box on February 8, 1995. The bags are packaged in boxes of three bags.

Also as a result of the investigation into Powell's death, police were alerted to a credit card transaction at The Good Guys store in which a person ordered a Yamaha stereo over the phone using Powell's MasterCard. On February 6, 1995, a woman wearing a yellow windbreaker with a logo on it and driving a 1970's red International Harvester pick-up truck picked up the stereo using her own red hand-cart. The same pick-up truck was later found near the TCI Cablevision offices. Police learned that the truck was registered to respondent, and that respondent had installed cable at Powell's home on January 28, 1995. A search warrant was obtained for respondent's apartment. Police were then informed through the secret> <witness program that Evonne Haley, respondent's long-time girlfriend, rented a storage unit in Sparks. Investigation revealed that the unit was rented in the name of "Hal-Data Research" but was signed and paid for by respondent. On March 5, 1995, police obtained and served a warrant for the unit.

Tip from secret witness lead police to storage unit and arrest
D'AGOSTINO v. STATE, 112 Nev. 417 (1996), 915 P.2d 264
Defendant convicted of first-degree murder based, at least in part, on testimony of his estranged wife was not entitled to new trial based on evidence which he discovered after trial as to state's dismissal of criminal charges against wife. Question of wife's alleged cooperation with state was explored in great detail at defendant's trial, at which defense attorney pointed out the pendency of criminal charges that were later dismissed and questioned wife as to her receipt of money from secret> <witness> fund, and evidence of defendant's guilt was overwhelming.

At trial, defense counsel and/or the prosecutor questioned Rose about the following: the witness having received a traffic warrant, a trespass warrant, a soliciting prostitution warrant, and a grand larceny warrant; whether these warrants had been actively pursued; detectives having successfully released Rose from jail five days after incarceration; Rose's previous drug history; and the circumstances and timing of <secret> <witness> funds Rose received and the possible impact of the money on her testimony. Despite this evidence suggesting cooperation with the State, Rose consistently denied that she was working with the police, that she was receiving any benefit for her testimony from the police, or that she consciously weighed the existing warrants or the potential <secret> <witness> money when she went to the authorities. Even defense counsel, outside the presence of the jury, stated, "[m]aybe she [Rose] doesn't think she is [working with the police], but I think the inference is that Metro thinks she is." See Ransey v. State, 100 Nev. 277, 279, 680 P.2d 596, 597 (1984) (holding that bias of witness is always relevant to credibility); see also Davis v. Alaska, 415 U.S. 308, 320 (1974) (quoting Alford v. United States, 282 U.S. 687, 693 (1931)). Given the extent to which areas of cooperation between Rose and the police was explored, we are persuaded that the trial court did not abuse its discretion in finding that evidence of the dismissed warrants was not sufficiently material to render a different result probable upon retrial. McCabe v. State, 98 Nev. 604, 608, 655 P.2d 536, 538 (1982) (holding that the granting of a new trial on the grounds of newly discovered evidence is largely discretionary with the trial court and that the trial court's determination will not be disturbed unless an abuse of discretion is clearly shown).

Rose Lakel received a number of benefits from the police and the prosecution as a result of her "cooperation" as a State's witness. For example, investigating detectives in this case sought dismissal or other favorable treatment for Rose Lakel relative to a number of criminal charges pending against her. Detectives contacted one jurist and "explained the situation" to the jurist (that is to say, the situation relating to Lakel's assistance to the police in the D'Agostino case) and sought and obtained for Lakel a suspended sentence in a criminal matter. Further evidence of police intervention is seen in a letter appearing on the letterhead of Justice of the Peace William Jansen. Judge Jansen wrote:

"Officer Steve Scholl requested that the defendant (Rose Lakel) be released. She is working for Met." (Metropolitan Police Department). Further, according to prosecutor Harmon the police told Rose Lakel that there would "be <secret> <witness> money available" for her; and, during the course of this prosecution, the police paid Lakel (out of its "<secret> <witness" fund) $1,000.00 after the warrant for D'Agostino was issued, $500.00 after she testified in the preliminary examination and $500.00 during trial. Some of the favors that the State did for its principal witness were made known to the jury, others were not. The prosecution did not advise defense counsel of all of the benefits which Lakel received from the State.

Tip from secret witness lead police to arrest
STATE v. MILLER, 110 Nev. 690 (1994), 877 P.2d 1044
Jennifer also indicated that she had seen on television what they did to people who sell drugs, so she called Secret> <Witness> but "they didn't do anything." The child also stated that she had observed the substance on numerous occasions but that "every time I went over there I wanted to prove myself wrong [and that] they didn't have it [marijuana]."

During the evening of November 3, 1989, while the Millers were both at work, Jennifer dialed 911 for help since she had received no contact from her call to <Secret> <Witness> "a few weeks" earlier. In talking to the police, she discussed the suspected marijuana and asked for police assistance. Reno Police Officer Jay Brown told the grand jury that he was dispatched to the Millers' apartment in response to Jennifer's call to 911, with the understanding that "[a] juvenile had called dispatch and said she had found what she thought was drugs and would like to talk to a police officer."

The babysitter had been repeatedly exposed to the possession, sale and use of what she feared was an illegal substance by the insensitively brash parents of the infant son and three-year-old daughter Jennifer had been hired to shepherd. Fearful and uncertain, Jennifer called <Secret> <Witness> to help with her dilemma. Unfortunately, <Secret> <Witness proved unresponsive, and as the suspected drug activity continued, Jennifer eventually called 911 to ask the police for help.

Moreover, society would receive a sad message indeed, if a child like Jennifer who sought to act responsibly after being exposed to what appeared to be the possession, sale and use of drugs at her place of employment, would be rebuffed by the law on grounds that her concerns were simply transmuted into an unlawful tool of the police whom she had called for assistance. It was in the highest tradition of good citizenship when Jennifer, despite her fears,[fn3] had the courage and good sense to summon the police for help in determining whether her suspicions were well-founded. As observed by the Court in Coolidge, it is in no sense the policy of the Fourth or Fourteenth Amendments to discourage citizens from assisting in the apprehension of criminals. Moreover, there is not the slightest indication in this record that Officer Brown sought to coerce or intimidate Jennifer in order to override her will and secure her involuntary cooperation. To the contrary, even the district court ruled that Jennifer became the "hands and feet of the police" through suggestion and gentle persuasion.

For the reasons noted, there is no evidentiary basis for concluding that Jennifer became either a willing or unwilling agent of the police. The babysitter initiated a private search for the contraband that violated neither the federal nor the Nevada Constitution. Moreover, the child presented the contraband to Officer Brown who was fully justified in seizing it as evidence. The district court clearly erred in ruling to the contrary.

Tip from Juvenile to secret witness program leads 
Officer to drugs

Officer fully justified in seizing evidence

STRINGER v. STATE, 108 Nev. 413 (1992), 836 P.2d 609
When the group returned to the party, Faessel lifted up his jacket and pulled out the gun. Although they had warned Stanley to remain silent about the incident, Faessel and Stringer bragged to others about the shooting. The murder weapon was given to Peggy Morris ("Morris") for safekeeping.

A few days later, Donna Pool ("Pool"), mother of one of the other skinheads, learned what happened from Cora Wade, who lived at the Sparks address where the party was held. As a result, Pool called "Secret> <Witness" to report the incident. Upon learning that they were being investigated by the police, Faessel and Stringer told Morris to get rid of the gun. Morris disposed of the gun in the Truckee River. After Morris disposed of the gun, Stringer confessed to her that he and Faessel had in fact shot a black person.

Report to secret witness program leads police to arrest
NEW HAMPSHIRE

No new cases
NEW JERSEY

STATE v. TORRES, 328 N.J. Super. 77 (2000), 744 A.2d 699
The homicides remained unsolved until November 16, 1995, when Tamika McGriff telephoned the Essex County Sheriff's Crimestoppers number and indicated that she knew the identity of the killers. In a subsequent interview with members of the prosecutor's homicide squad, McGriff related several incriminating statements made by Hoyte and defendant the previous evening while the three were watching a television news broadcast.  When the commentator referred to the "serial killings," Hoyte exclaimed, "[t]hat's probably us" and "[w]e made the news."  The news report alluded to the suspicion that some sort of bizarre ritual was involved because of the missing shoes, prompting Hoyte to note, "[w]e took the boots off because of [finger]prints."  Hoyte described how defendant had dragged the drivers out of the taxicabs by their feet because "they couldn't be driving around with a dead body in the car. . . ." Hoyte explained that they removed the shoes from the victims so that the police could not trace their fingerprints.  At that point, defendant angrily interrupted Hoyte's vivid description of the crimes, ordering him to "shut up" because "everybody's business ain't nobody's."

Following their interview with McGriff, the prosecutor's office obtained a warrant to search defendant's residence.  An identification card belonging to the first murder victim was found in a leather portfolio in defendant's bedroom.  Defendant was arrested shortly thereafter.

Tip to Crimestoppers leads police to obtain a search warrant

BOOKER v. STATE PAROLE BD., 265 N.J. Super. 191 (1993), 625 A.2d 1153
Sentence 3: On August 24, 1990 in Ocean County, the judge sentenced defendant to an aggregate sentence of thirty years with fifteen years of parole ineligibility. The judge ordered this sentence to run consecutively to any other sentences defendant was serving. Fitzpatrick appealed his conviction under Ocean County Indictment 97-2-88> (<Crime 3/Sentence 3). In his appeal, A-869-90T4, Fitzpatrick asserted that the judge erred in not awarding gap-time credit. Fitzpatrick did not there claim how such gap-time credit should be deducted from his parole ineligibility date. On February 5, 1992, we decided that Fitzpatrick was entitled to two years and 347 days of gap-time credit, but that this credit should not be applied at the front end against Fitzpatrick's period of parole ineligibility. The judge amended Fitzpatrick's judgment of conviction accordingly on February 28, 1992 and signed the change of sentence on March 17, 1992.
NEW MEXICO

HOURIGAN v. CASSIDY, 2001-NMCA-085, 33 P.3d 891
{2}  Plaintiff is a resident of the Jemez area.  Plaintiff is in the welding business and since leaving work at the Los Alamos Lab has run his own welding business in the Jemez area.  Defendants are employees of the New Mexico Department of Game and Fish (Department) who were assigned at different times to the Jemez area for the purpose of enforcing the Game and Fish laws.  Shortly after Cassidy began working in the Jemez area in 1988, Plaintiff reported to the Department that Cassidy was appropriating elk horns for personal profit while on duty, in uniform and using a Department vehicle.  Plaintiff also reported that Cassidy had wrongfully taken an elk that Plaintiff had shot.  Thereafter, Cassidy confronted Plaintiff in public places, falsely stating out loud that he had a crime>-<stoppers> tip on Plaintiff and intimating that Plaintiff was a poacher.  There was also testimony that whenever Cassidy saw Plaintiff's truck, he would leave a card on the windshield.  Plaintiff testified that as a result of these public confrontations, he began to lose business. There was testimony that in 1989 Cassidy told William Dahl, then a Sandoval County Deputy Sheriff, that he was going to "get Dar Hourigan." Dahl testified he assumed that meant that Cassidy had probable cause to believe Plaintiff was violating the law.  Finally, tensions between the two arose to such a level that a meeting was held between Plaintiff and his attorney and members of the Department, including Cassidy.  An agreement was reached that there would be no more public harassment. 

{21} We review the trial court's determination regarding the admission or exclusion of evidence for an abuse of discretion. Cumming v. Nielson's, Inc., 108 N.M. 198, 203, 769 P.2d 732, 737 (Ct.App. 1988). "In addition, the complaining party on appeal must show the erroneous admission and exclusion of evidence was prejudicial in order to obtain a reversal."  Id. at 203-04, 769 P.2d at 737-38.  Here, Defendants complain about four areas of evidence: (1) Plaintiff's complaint regarding a friend of Cassidy's illegally hunting bear; (2) Plaintiff's complaint about Cassidy collecting elk horns for his personal benefit while on duty; (3) the allegation that Cassidy called Plaintiff a poacher in public and indicated that he had a <crime>-<stopper's tip on Plaintiff; and (4) the allegation that Plaintiff was improperly prevented from getting a hunting license in 1997.

{23} We disagree with Defendants' assertion that the evidence was not relevant.  The evidence was relevant to Plaintiff's liberty interest claim as it tended to show motive, intent, and a pattern of harassment. Plaintiff was not relying on a single act that violated his liberty interest right, but on a pattern of acts that culminated in a loss of business and personal relationships.  Acts that are part of a continuing pattern of harassment, even though some of them occurred outside the statute of limitations, are admissible as evidence of the continuing pattern.  Cf. Robinson v. Maruffi, 895 F.2d 649, 654-55 (10th Cir. 1990) (holding that particular wrongful acts occurring outside the statute of limitations period could be considered part of a claim for malicious prosecution conspiracy occurring within the limitations period.)

{24} Defendants argue that the fourth incident, which occurred after the complaint was filed, is clearly irrelevant.  However, evidence of a continuing pattern of harassment is allowed. Plaintiff presented other evidence as well to show that the harassment did not stop with the filing of the complaint, but rather continued.  Thus, this piece of evidence was relevant to intent as well.

{25} Moreover, Defendants have failed to show how they were prejudiced by the admission of this evidence.  See State v. Gammill, 102 N.M. 652, 655, 699 P.2d 125, 128 (Ct.App. 1985) (concluding that without a demonstration of prejudice, there is no abuse of discretion).  We believe that the trial court did not abuse its discretion in allowing evidence that was used to show a pattern of harassment, which was the basis for the liberty interest claim.

Trial court did not abuse its discretion in allowing evidence
that was used to show a pattern of harassment

STATE v. SMITH, 2001-NMSC-004, 19 P.3d 254
{2}  On the morning of November 24, 1992, the body of the seventeen-year-old murder victim was discovered in a remote area near Bernardo, New Mexico, in Socorro County.  The state police were able to establish his identity from a gift certificate found on the body which had been given to him by his grandparents for his birthday on November 23.  The crime remained unsolved until late 1993, when the New Mexico State Police arranged for a Crime> <Stoppers television program about the murder.  Several weeks after the broadcast, Defendant's friend, Jennifer Jones, contacted Michael Davies, who was in charge of the state police investigation.  Ms. Jones provided information implicating Defendant, Eric Smith (Smith), and Mark Apodaca (Apodaca) in the murder of the victim.  At the time of the murder, Smith and Apodaca had been good friends for some time, and Apodaca was married to Defendant's sister. Defendant and Smith had married in June 1993 and shortly after their marriage, began a house sharing arrangement with the Jones couple which continued until Defendant and Smith were arrested in December 1993.

Crime> <Stoppers television program brings tip to police
MATTER OF DARCY S., 123 N.M. 206 (App. 1997), 936 P.2d 888
2. On November 24, 1992, the body of Adam Price, a seventeen-year-old youth (the victim), was discovered in a remote area of Socorro County, New Mexico. Subsequent investigation revealed that the victim had been killed by multiple bullet wounds from several weapons, including a shotgun. Following a Crime> <Stoppers> broadcast concerning the homicide, police received a call from Jennifer Jones advising them that she had information implicating the Child, Eric Smith (Smith), and Mark Apodaca (Apodaca) in the victim's killing. Smith and Apodaca were subsequently charged as adults with the murder of the victim on January 21, 1994. The Child, who was seventeen years old at the time of the killing, was charged in the children's court with murder, with firearm enhancement, false imprisonment, aggravated assault with intent to commit a violent felony, conspiracy, and tampering with evidence. At the time the victim was killed, the Child was married to the co-defendant Smith. On January 27, 1994, the State moved, pursuant to NMSA 1978, Section 32-1-30 (Repl. Pamp. 1989),[fn1] to transfer the Child to the district court for trial as an adult.

6. Jennifer Jones also testified that on October 30, 1993, she was still residing in Apodaca's home and that Brian Jones called on the telephone and asked if they were watching the <Crime> <Stoppers> program on TV involving the killing of Adam Price. Jennifer Jones then asked the Child what was going on and the Child told her that she, Smith, and Apodaca had gone out driving in Smith's Buick automobile and that "we" were looking for someone to pick up and scare. Jennifer Jones stated the Child stated they saw the victim walking down the street near East Central Avenue in Albuquerque, New Mexico. The Child stated that although they did not know him, Smith indicated that the victim appear d to be a perfect target because he "looked like a faggot." She stated that Smith said something to the victim and that the victim "flipped him off." Then Smith flashed a .44 caliber revolver and told the victim to get into the car. The Child told Jennifer Jones that the victim was put into the car and "things went bad." She stated the victim started "mouthing off and Smith started hitting him." Thereafter, they drove from Albuquerque to a remote area near Bernardo in Socorro County and "they shot him." On re-direct examination, Jennifer Jones was asked whether the Child had told her that she shot the victim, and the witness responded that the Child told her, "We shot him." Jones testified that the child primarily used a .44 caliber revolver. The Child told Jones that she would do anything or go anywhere to keep Smith, and she confided to Jones on the night of the <Crime> <Stoppers> broadcast that she did not care about the killing because the victim was a stranger.

7. Jennifer Jones also testified that the Child later showed her "where it happened." Following the <Crime> <Stoppers> tip, the police arrested Apodaca first. Jennifer Jones stated that on the night Apodaca was arrested, she telephoned the Child and inquired about the arrest, and the Child told her that the police did not have any proof. The Child told her that the barrel to the 9mm pistol and another part of the weapon were still in Apodaca's possession, and that Apodaca would not say anything because they had made a pact that whoever most of the evidence fell on would take the blame and not tell anything on anyone else.

11. State Police Agent Michael Davies was also called to testify at the transfer hearing. Davies testified that on December 15, 1993, he had received a break in the case through a <Crime> <Stoppers tip. Based on this information, he obtained arrest warrants for the Child, Smith, and Apodaca. In conducting his investigation, Davies testified that he spoke to Jennifer Jones and she told him that the Child had confided to her that she, Smith, and Apodaca had killed the victim. Davies stated that when he arrested Apodaca, he obtained a written statement from Apodaca. The children's court initially sustained an objection by the Child's attorney to the introduction of this statement, but later admitted the statement as a declaration against penal interest.

Broadcast from Crime Stoppers brings tip and arrest
STATE v. WRIGHT, 119 N.M. 559 (App. 1995), 893 P.2d 455
Defendant and Corman had occupied the bedroom for approximately five or ten minutes when two police officers, Al Marchand and Ted Eldridge, arrived at the trailer. Marchand had gone to the residence in response to a Crime> <Stoppers tip indicating that cocaine and marijuana had been delivered to the trailer home and were being divided up for sale. After observing that several vehicles were parked outside the trailer, Marchand called Eldridge and asked Eldridge to assist him in following up on the tip. Following Eldridge’s arrival, the two officers approached the front door of the trailer, and before they had the opportunity to knock, Wertz opened the door and said, “Hi.” At the time, neither officer knew who owned the trailer or the vehicles parked in front of the residence. Marchand showed Wertz his badge and identified himself and Eldridge as police officers. Marchand asked Wertz if they could come inside and talk. Wertz gave no verbal response but opened the door wider and stepped back inside the trailer. Marchand testified that he assumed Wertz’s nonverbal behavior indicated that she consented to the officers’ entry.

Crime Stoppers tip leads police to arrest
STATE v. VALLEJOS, 118 N.M. 572 (1994), 883 P.2d 1269
In April 1991 unknown assailants stabbed Wesley Elmo Stockard to death at his residence in Roswell, New Mexico. Police officers investigating the murder received a "crimestopper's tip" implicating a thirteen-year-old girl in the crime. The young woman told police that she and her aunt had given Nena Vallejos, Dora Matta, and Mario Acosta a ride to a house on the west side of town sometime in April and that Vallejos, Matta, and Acosta had gone inside and returned about ten minutes later.

We hold that the State failed to carry its burden to show independent sources for its evidence and, specifically, its burden to show that Acosta's exposure to Vallejos's immunized testimony did not influence his trial testimony. We therefore conclude that her testimony was used against her.

We realize that the State has a difficult task to perform in attempting to prove that no use has been made of a witness's immunized testimony in the witness's subsequent prosecution for crimes discussed in that testimony. But, as we noted at the outset of this opinion, the State must be aware that when it grants immunity it runs the "grave risk" that any future prosecution of an immunized witness for past crimes may, as a practical matter, be impossible. It must show that legitimate independent sources of its evidence exist and that the prosecutor, investigators, and witnesses have not been exposed to the immunized testimony. If a trial witness has been exposed to such testimony, the State must show that the exposure in no way influenced the witness's testimony. Inability to meet this burden will lead to the disappointing result of a failed prosecution. However, as the District of Columbia Court of Appeals has noted,

We readily understand how court and counsel might sigh prior to such an undertaking. Such a Kastigar proceeding could consume substantial amounts of time, personnel, and money, only to lead to the conclusion that a defendant — perhaps a guilty defendant — cannot be prosecuted. Yet the very purpose of the Fifth Amendment under these circumstances is to prevent the prosecutor from transmogrifying into the inquisitor, complete with that officer's most pernicious tool — the power of the state to force a person to incriminate himself. As between the clear constitutional command and the convenience of the government, our duty is to enforce the former and discount the latter.

North I, 910 F.2d at 861. In short, the individual's Fifth Amendment privilege against self-incrimination must be protected from the state's abuse of its power to compel testimony.

We reverse Vallejos's convictions and remand the case to the district court for retrial or for further proceedings consistent with this opinion.

Individual's Fifth Amendment privilege against self-incrimination
must be protected from the state's abuse of its power to compel testimony

State failed to carry its burden to show independent sources for its evidence

STATE v. DOMINGUEZ, 115 N.M. 445 (App. 1993), 853 P.2d 147
The state concedes that charitable contributions unauthorized by statute have not been upheld. See United States v. Wright Contracting Co., 728 F.2d 648 (4th Cir. 1984). At least one court has also struck down a condition of a sentence involving possible reduction of a fine in return for the defendant's contribution to an authorized charity. See United States v. Haile, 795 F.2d 489, 491 (5th Cir. 1986). Section 31-20-6 does not authorize trial courts to order charitable contributions to law enforcement agencies other than local crime> <stopper programs. § 31-20-6(E). We also cannot agree that the condition was reasonably related to Ortega's rehabilitation since the Sheriff's Office was unaggrieved by Ortega's actions. Cf. NMSA 1978, § 31-17-1 (Repl.Pamp. 1990) (restitution to be made to victims of defendant's criminal activities). We conclude that the trial court's condition of probation requiring Ortega to contribute $500 to the Taos County Sheriff's Office was unauthorized. Thus, we need not reach Ortega's constitutional argument.

Section 31-20-6 does not authorize trial courts to order charitable contributions to law enforcement agencies other than local crime> <stopper programs
NEW YORK

PEOPLE v. KENNEDY, 282 A.D.2d 759 [2nd Dept 2001], 726 N.Y.S.2d 109
The defendant contends that the hearing court erred in denying that branch of her omnibus motion which was to suppress identification testimony because the prosecution failed to establish that her arrest was supported by probable cause. We agree. Probable cause to arrest requires the existence of facts and circumstances which, when viewed as a whole, would lead a reasonable person possessing the same expertise as the arresting officer to conclude that an offense has been or is being committed and that the defendant committed or is committing that offense (see, People v. Bigelow, 66 N.Y.2d 417, 423; People v. McRay, 51 N.Y.2d 417; People v. Brown, 256 A.D.2d 414). Although "probable cause may be supplied, in whole or part, through hearsay information" (People v. Bigelow, supra, at 423), where the police rely upon secondhand information provided by an informant, the Aguilar-Spinelli rule requires a demonstration that the informant had some basis of knowledge for the information given to the police, and that the informant is reliable (see, Aguilar v. Texas, 378 U.S. 108; Spinelli v. United States, 393 U.S. 410; People v. Parris, 83 N.Y.2d 342).

Here, the testimony presented at the suppression hearing reveals that a police detective received an anonymous tip through the "crime> <stoppers" hotline indicating that the defendant was involved in a recent shooting in a Brooklyn park. The anonymous caller gave the detective the defendant's name and address, but provided no details about the shooting. When the detective proceeded to the address provided by the caller, the defendant was not there. The detective subsequently received a second tip from the same individual, who gave him a telephone number where the defendant could be reached. The police traced the number to an address, where the detective found the defendant and arrested her. Since the defendant's arrest was based upon the information provided by the anonymous caller, who did not indicate that she had any personal knowledge of the shooting, or provide any details about the crime from which such knowledge could be inferred, the People failed to satisfy the requirements of the Aguilar-Spinelli standard. Accordingly, the defendant's arrest was not supported by probable cause, and the two lineup identifications which were the fruit of this illegal arrest must be suppressed (see, People v. Brown, supra; People v. Beruvais, 231 A.D2d 733). The defendant is thus entitled to a new trial, to be preceded by a hearing to determine whether an independent source exists to support the in-court identifications of the defendant by the two witnesses who made lineup identifications (see, People v. Dodt, 61 N.Y.2d 408; People v. Sanchez, 276 A.D.2d 723; People v. Brown, supra; People v. Beruvais, supra).

People failed to satisfy the requirements of the Aguilar-Spinelli standard
Arrest was not supported by probable cause

PEOPLE v. KNIGHT, 280 A.D.2d 937 [4th Dept 2001], 721 N.Y.S.2d 166
We also reject defendant's contention that Supreme Court erred in failing to charge the jury pursuant to 1 CJI(NY) 7.24 with respect to a monetary reward offered by Crime> <Stoppers. There is no evidence that any witness was given or promised the reward, or even hoped to receive that reward.

No evidence that any witness was given or promised
the reward, or even hoped to receive that reward
PEOPLE v. BROSSOIT, 256 A.D.2d 919 [3d Dept 1998], 682 N.Y.S.2d 273
In response to defendant's claim that the prosecution failed to bring him to trial within six months of the issuance of the arrest warrant, the prosecution relies upon the above exclusion. The prosecution adduced evidence including unsuccessful attempts by the police to obtain information about defendant's whereabouts from his brother, defendant's use of an alias to avoid detection and defendant's residence with a woman who secreted his location. It appears that defendant's whereabouts were not known until the police received a crime> <stopper's tip. He was arrested pursuant to a new arrest warrant on February 1, 1997.

Crime Stoppers tip leads to arrest
PEOPLE v. CRUZ, 191 A.D.2d 507 [2d Dept 1993], 594 N.Y.S.2d 342
As the result of a verbal altercation between the defendant and a vendor in a candy store, the defendant fired a number of shots in the direction of the vendor and hit an innocent bystander. A police detective (who, one week later, arrested the defendant) spoke with the vendor, who provided a description of the shooting and of the defendant. Four days later, an anonymous informant called the "Crime> <Stoppers Unit" and told the detectives that he knew the defendant and that the defendant had confessed the crime to him. The anonymous informant provided the police with the defendant's name and address and an account of the events. The police then went to that address and spoke with the defendant, but did not arrest him.

Three days later, the police learned from the same anonymous informant that the defendant was going with the informant's brother to a grocery store in Harlem to sell the murder weapon. The informant provided a description of the car they were taking and its license plate number. The detectives arrested the defendant at the grocery store immediately after he threw a black knapsack containing the cardboard carrying case of a Smith & Wesson nine millimeter semi-automatic weapon over the counter inside the store.

The defendant's contention that the hearing court improperly failed to suppress his statements or the physical evidence is without merit. A warrantless arrest, as here, may be made when the arresting officer has probable cause to believe that the person arrested committed a crime (see, People v. Bigelow, 66 N.Y.2d 417, 423; People v. Johnson, 66 N.Y.2d 398, 402). Further, "[p]robable cause may be supplied, in whole or part, through hearsay information" (People v. Bigelow, supra, at 423), provided there is a showing that the informant has some basis or knowledge for the information transmitted to the police and that the information can be relied upon by the police (see, People v Johnson, supra, at 402; People v. Bigelow, supra). Information given by an informant can be verified by independent police investigation which corroborates the information (see, People v Johnson, supra; People v. DiFalco, 80 N.Y.2d 693).  The anonymous informant's account of the shooting, including that the defendant and the vendor entered into a verbal argument after the vendor turned down the defendant's request to use the bathroom was corroborated by the vendor's own account of the events. The vendor's description of the assailant was confirmed when the police investigated and found a man matching the vendor's description of the assailant at the address provided by the informant. The informant's statements were further confirmed by his tip as to the defendant's location at the time of his arrest. Therefore, there was probable cause for the defendant's arrest. Accordingly, the defendant's statements stemming from the subsequent custodial interrogation and the knapsack recovered from behind the counter were admissible.

Anonymous informant called the "Crime> <Stoppers Unit"

There was probable cause for the defendant's arrest
Evidence was admissible
NORTH CAROLINA

STATE v. BUCKOM, 126 N.C. App. 368 (1997), 485 S.E.2d 319
8. Criminal Law § 485 (NCI4th Rev.). — juror's limited association with witness — failure to disclose — no implied bias — new trial not required.

Failure of a juror in an armed robbery trial to disclose his association with a State's chain of custody witness (a police officer) through his participation in Crimestoppers> when asked on voir dire if he had worked with the witness on any law enforcement related matter was not so egregious as to establish prejudicial bias implied as a matter of law and thus did not entitle defendant to a new trial since the juror's limited association with the witness would not have merited a challenge for cause; the trial court found that the juror's conduct was not intentional; and the withheld information does not indicate a substantial likelihood of prejudice against defendant.

On 8 December 1995 defendant filed a motion for appropriate relief with this Court, alleging deprivation of his right to an impartial jury and to the intelligent exercise of peremptory challenges. Defendant asserted the foreperson of his jury at trial, Mr. Gene Thomas (Thomas), was guilty of material misrepresentation during jury selection. According to defendant, Thomas had been asked whether he knew a potential witness, a police officer, on any law enforcement matters. Thomas responded in the negative when in actuality he had known the witness through participation with the Goldsboro-Wayne <Crimestoppers> organization (<Crimestoppers>). By order of this Court, defendant's motion was remanded to the trial court "pursuant to N.C.G.S. 15A-1418(b) for the taking of evidence." The trial court was further directed to "enter an order in which it shall make findings of fact and conclusions of law and [to] grant or deny the relief sought by defendant."  Following a hearing, the trial court entered an order 6 March 1997 finding the state's witness at issue, Officer Ted McDonough (McDonough) of the Goldsboro Police Department, whom Thomas knew, "was called solely as a chain of custody witness for certain physical evidence" to which defendant had stipulated and argued it was exculpatory. The court also found the primary evidence against defendant "was the identification of the defendant by two civilian victim eyewitnesses."  Further, the trial court determined that while Thomas failed to provide complete and relevant information in response to proper questions during jury selection, he possessed no relevant bias against defendant during his trial. Defendant appeals. 
During the pendency of his appeal, defendant learned Thomas at the time of trial was an active member of the Board of Directors of <Crimestoppers>, and that Thomas may also have known McDonough through Thomas' association with <Crimestoppers>. On remand for hearing on defendant's subsequent motion for appropriate relief based upon the foregoing discovery, the trial court determined that while "Thomas failed to provide complete and relevant information in response to proper questions," he nonetheless "answered jury voir dire questions honestly and in good faith" and that "[t]he failure to provide this information was not intentional or knowing."  Further, the trial court concluded Thomas "possessed no relevant bias against the defendant during his trial, either actually or impliedly."

Similarly, in the case sub judice, the mere participation by Thomas in <Crimestoppers> and his prior, limited association through <Crimestoppers> with a potential state's witness, would not suffice to merit a challenge for cause. See State v. Benson, 323 N.C. 318, 324, 372 S.E/2d 517, 519 (1988)(juror's mere acquaintance with four police officers who were prospective witnesses for the State, standing alone, insufficient for challenge for cause). Further, the record supports the trial court's finding that the nature of Thomas' failure to provide information concerning his association with McDonough in <Crimestoppers "was not intentional or knowing," and the withheld information itself fails to indicate a substantial likelihood of prejudice against defendant. The trial court therefore properly ruled that Thomas' conduct was not so egregious as to establish prejudicial bias implied as a matter of law.

Mere participation by juror in <Crimestoppers> and his prior,
limited association through <Crimestoppers> with a potential 
state's witness, would not suffice to merit a challenge for cause
Failure to provide information concerning his association with
McDonough in <Crimestoppers "was not intentional or knowing,"
and the withheld information itself fails to indicate a substantial
likelihood of prejudice against defendant

Conduct was not so egregious as to establish
prejudicial bias implied as a matter of law
MOORE v. EVANS, 124 N.C. App. 35 (1996), 476 S.E.2d 415
Officer Evans and Chief Paul were not entitled to governmental and/or official immunity on claims of false imprisonment and malicious prosecution arising from an arrest. Police officers share in the immunity of their governing municipalities and are not entitled to the defense of governmental immunity to the extent that the municipality waived sovereign immunity by purchasing liability insurance. The city here had purchased liability insurance and the trial court properly denied summary judgment on state claims against defendants in their official capacities.

As noted herein, in the light most favorable to Mr. Moore, we find that there is an issue of fact as to whether defendant Evans acted with reckless indifference to Mr. Moore's constitutional rights.  Contrary to defendant Evans' contention that the police department believed two people to be involved in the break-in, the Incident/Investigation Report of the crime indicated that no further investigation was needed of the crime after Mr. Moore's arrest.  Further, contrary to defendant Evans' assertion that he attempted in good faith to verify Mr. Moore's alibi witnesses, defendant Evans makes no mention of ever trying to speak with the Ayden police officer who Mr. Moore had specifically indicated had seen him at a nightclub at the time that the break-in occurred.  Moreover, Mr. Moore indicates that he never saw Rabbit Forbes on the evening in question — in spite of defendant Evans' insistence that it was Mr. Forbes who confirmed that Mr. Moore was at the Ayden Lounge on 15 May, at the time of the break-in.  In addition, defendant Evans states that he contacted the District Attorney's office with this information, while the assistant district attorney assigned to prosecute Mr. Moore notes in her affidavit that it was she who contacted defendant Evans regarding the status of the case, after he failed to appear in court for Mr. Moore's probable cause hearing.  We conclude that there is genuine issue of fact as to whether the facts as presented were such as to lead a discreet and prudent person to believe that a criminal offense had been committed by Mr. Moore.  Accordingly, summary judgment was properly denied as to Mr. Moore's § 1983 claim against defendant Evans in his individual capacity.
In light of the foregoing, the trial court's denial of defendant Evans and Paul's motion for partial summary judgment is affirmed as to Mr. Moore's state claims against defendant Evans in his official and individual capacities; and as to Mr. Moore's federal constitutional claims against defendant Evans in his individual capacity.  The trial court's denial of partial summary judgment must, however, be reversed as to Mr. Moore's federal constitutional claims against defendant Evans and Paul in their official capacities.

Here, the plaintiff alleged that defendant Evans acted with deliberate and reckless intent when conducting his post-arrest investigation.  The issue of whether an officer's post-arrest investigation rises to the level of deliberate or reckless intent has been addressed by the United States Court of Appeals for the Fifth Circuit in Simmons v. McElveen, 846 F.2d 337 (5th Cir. 1988).  In Simmons, plaintiff filed a § 1983 action against police officers alleging that their post-arrest investigation violated his constitutional rights.  Following plaintiff's arrest for armed robbery, the police failed to disclose exculpatory fingerprint evidence to the district attorney's office and failed to conduct a physical line-up and fingerprint comparison of another suspect who was implicated by a "crime> <stoppers>" program tip.  Id. at 338.  Eight months after the arrest, defendant was released after his attorney located a witness who exonerated and conclusively implicated the "<crime> <stoppers" suspect. Id. at 338-39.  The Fifth Circuit affirmed the trial court's decision to award summary judgment to the defendant officers holding that the officers' conduct "simply [did] not exceed the level of negligence." Id. at 339.

Officers not entitled to governmental and/or official immunity on claims of false imprisonment and malicious prosecution arising from an arrest
STATE v. LEDBETTER, 120 N.C. App. 117 (1995), 461 S.E.2d 341
The State's evidence presented at the hearing on defendant's motion to suppress tended to show the following: On 9 July 1993, Detective H. C. Gray of the Forsyth County Sheriff's Department (Gray) received information from a confidential informant concerning illegal drug activity at 25 Monmouth Street in Winston-Salem. Gray had previously received a similar report of suspected narcotics activity at the same address through Crimestoppers>. The report to <Crimestoppers disclosed the possible sale of cocaine at that location, and further indicated the residence belonged to defendant.

On 17 September 1993, defendant moved to suppress the items seized as a result of the search, alleging the warrant was invalid. See N.C. Gen. Stat. § 15A-974 (1988). The trial court denied defendant's motion in open court 1 February 1994, concluding "that under the totality of the circumstances there was probable cause set forth in the affidavit for the issuance of a search warrant" and "that none of the defendant's constitutional rights under the North Carolina constitution or the United States constitution or any of his statutory rights were violated by the issuance of the search warrant or by the subsequent search and seizure."

Crimestoppers tips lead police to search warrant and arrest
Probable cause did exist for issuance of search warrant

STATE v. HUNT, 339 N.C. 622 (1994), 457 S.E.2d 276
Crawford testified that several days later, she and defendant were watching television.  While watching a show called "Crimestoppers," they heard about a reward for information on the Deborah Sykes murder.  Crawford exclaimed that she wished she knew who killed Sykes.  In response, defendant stated, "Sammy did it and he f___ed her, too."  Defendant told Crawford that he and Mitchell were "just trying to rob her" and "[s]he got killed."

Call to Crimestoppers leads police to arrest
STATE v. MOSELEY, 338 N.C. 1 (1994), 449 S.E.2d 412
Q You may answer.

A When I seen the second murder that had, someone had — I had kept up with someone had left the SRO.  And showed they had charged the defendant, and showed his picture on television.  I recognized him and realized he was the one that was with Ms. Johnson, and proceeded to call Crime> <Stoppers.

Q Do you know what time length had passed between the time of 12th of April and when you saw him on T.V.?

The State argues that the testimony at issue was admitted to show why witness Carter recognized defendant as being with Ms. Johnson on the night she disappeared.  The testimony was relevant since Carter might never have realized that he had information concerning Ms. Johnson's murder had he not seen the television report three months later.  We find this argument persuasive.  The testimony in question was relevant to explain why Carter did not contact the police until three months after the murder of Ms. Johnson.  As such, the evidence was not admitted for the improper purpose of demonstrating defendant's character and that defendant acted in conformity therewith.

Call to Crime Stoppers leads to arrest

Evidence was not admitted for the improper purpose of demonstrating defendant's character and that defendant acted in conformity therewith

STATE v. WITHERS, 111 N.C. App. 340 (1993), 432 S.E.2d 692
The State's evidence that five members of a rescue crew, working together on the night of a tornado, took items from a destroyed residence and put them in the rescue truck, went through various checkpoints set up by law enforcement officers without disclosing that they had the property, and each took some of the items with them when they went home after completing work was sufficient to show an implied understanding between the crew members to unlawfully possess property which had been taken from the residence; therefore, since the State made a prima facie showing of conspiracy, testimony by one conspirator with respect to the statements of coconspirators was properly admitted. N.C.G.S. 8C-1, Rule 801(d)(E).
The Lincoln County Sheriff's Department began to investigate after Rita Jones reported to Crimestoppers of Gaston County on 28 August 1989 that two rifles, two handguns and some jewelry had been stolen from Lincoln County by rescue squad members.  Lincoln County Sheriff's Department investigators spoke with defendant on 6 September 1989 about the missing items.  Defendant denied having any knowledge of the missing items.  On 20 September 1989, defendant contacted Deputy Bruce Rice of the Lincoln County Sheriff's Department to report that he had found two rifles in a closet at the Stanley Rescue Squad.  Deputy Rice recovered these rifles, and Lincoln County investigators asked defendant to come to the Lincoln County Sheriff's Department.  Defendant advised the deputies that he could obtain the Browning 9mm pistol.  Upon returning with the pistol, defendant was arrested on 28 September 1989.

State made a prima facie showing of conspiracy, testimony by one conspirator with respect to the statements of coconspirators was properly admitted.
STATE v. LOCKE, 333 N.C. 118 (1992), 423 S.E.2d 467
Besides presenting an alibi defense, defendant also sought to undermine the credibility of the State's witnesses, particularly that of Norman. Norman testified that he was known, among other things, as "Weasel." Norman admitted that after witnessing the shooting, his only action was to go back into his house and continue watching television. He did not call the police. Defendant presented evidence that sometime after the shooting, Norman lost his job, was worried about being able to afford Christmas presents, and had contact with Crimestoppers>. Norman admitted talking to <Crimestoppers, but denied receiving any reward from that organization or any other.
NORTH DAKOTA

No new cases
OHIO

STATE v. TURNER, Unpublished Decision (11-02-2001); STATE OF OHIO, Plaintiff-Appellee, v. VERNON TURNER, Defendant-Appellant, Case No. 2000-T-0074.

In State v. Faris (Mar. 24, 1994), Franklin App. No. 93APA08-1211, unreported, 1994 WL 97095, at 2, a detective testified that he had received an anonymous tip about a case after it had been the subject of a segment of the television program "Crime> <Stoppers>."  The detective testified that he received written documentation from "<Crime> <Stoppers>" and it indicated that the defendant was responsible. Id. The Faris court held that the fact that he received information from "<Crime> <Stoppers" was admissible for foundation purposes, but the statement that the information he received indicated that the defendant was responsible for committing the crime should have been excluded pursuant to Evid.R. 403(A), because of the potential for misunderstanding by the jury. Id.

In the instant case, it would have been appropriate for Hiorns to testify that he spoke to Dascoulias at the start of his investigation. However, it was unnecessary for him to state that Dascoulias had identified appellant as a "significant drug dealer" in order to explain the course of his investigations in Warren. "Relevant evidence" is defined as "evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence." Evid.R. 401. Dascoulias' statement that appellant was a "significant drug dealer," does not make it any more or less probable that appellant sold crack cocaine to an informant on February 25 and 28, 1999. Further, that statement is of no specific probative value, while being significantly prejudicial to appellant. Therefore, we agree with appellant that the statement was improperly admitted into evidence.

However, "[w]here evidence has been improperly admitted in derogation of a criminal defendant's constitutional rights, the admission is harmless `beyond a reasonable doubt' if the remaining evidence alone comprises `overwhelming' proof of defendant's guilt."  State v. Williams (1983), 6 Ohio St.3d 281, 290, citing Harrington v. California (1969), 395 U.S. 250, 254. See also, Stargell, supra, unreported, 1989 WL 357040, at 3. In this case, there was testimony that prior to both buys, the informant had paged appellant and spoken to him by phone; appellant had been present at both transactions; appellant had personally accepted $1,200 from the informant during the February 25 transaction and instructed Thomas to give the informant the cocaine; and, although MET members could not positively identify appellant, they maintained audio surveillance of the first transaction and video and audio surveillance of the second transaction and were able to confirm that the money that they had provided for the buy had been used by the informant to purchase cocaine. We conclude that there was overwhelming proof of appellant's guilt and that Hiorns' testimony regarding Dascoulias' statement amounted to harmless error. Therefore, appellant's first and second assignments of error lack merit.

In his third assignment of error, appellant avers, without reference to the record, that testimony that appellant was a known drug dealer was inadmissible evidence of other crimes, wrongs, or acts to prove his character and show that he acted in conformity therewith. We disagree.

Police receive anonymous tip after a Crime Stoppers television program
Statement was improperly admitted into evidence

Testimony regarding Dascoulias' statement amounted to harmless error

Evidence of other crimes, wrongs, or acts to prove his character
and show that he acted in conformity therewith was admissible

Information from "<Crime> <Stoppers" was admissible for foundation
purposes, but the statement that the information he received indicated
that the defendant was responsible for committing
the crime should have been excluded
STATE v. BLACK, Unpublished Decision (3-16-2001); STATE OF OHIO, Plaintiff-Appellee v. ANTONIO BLACK, Defendant-Appellant, C.A. Case No. 18226, T.C. Case No. 99-CR-1789.

Acting on a tip from Crime> <Stoppers, police interviewed Defendant, Antonio Black, on May 24, 1999. Defendant orally confessed three different times to three different police officers that he was the "bag man" in the Milano's robbery. He identified Michael Henry as the gunman. The following day, May 25, 1999, Defendant again orally confessed his participation in this crime.

Tip from Crime Stoppers leads police to arrest
STATE v. PRESTON, Unpublished Decision (2-9-2001); State of Ohio, Appellee v. Sherman Preston, Appellant, Court of Appeals No. L-00-1096, Trial Court No. CR-99-2093.
In April 1983, the police received a Crime> <Stopper tip that appellant was involved in this homicide. The detective testified that he took a photo array to the victim's nephew and, in just a few seconds, he identified appellant as the man with whom he saw his aunt leave. Appellant was interviewed, shown a picture of the victim and denied knowing her. The detective testified that he noticed that the soles of appellant's tennis shoes appeared to resemble the pattern observed at the crime scene. The detective testified that he told appellant this and asked appellant for the tennis shoes; appellant was given a brand new pair of tennis shoes in exchange for his. Appellant's shoes were submitted to both the Toledo police crime lab and the F.B.I. in Washington for comparison to the victim's picture identification card, pictures of the footprints from the ground surrounding the victim and a piece of rubber runner from the stairs in the duplex.

Crime Stoppers tip leads police to murder suspect
STATE v. RICHARD, Unpublished Decision (12-7-2000); STATE OF OHIO, Plaintiff-Appellee v. THOMAS RICHARD, Defendant-Appellant, No. 76796.

Det. Milligan testified that they set up surveillance at 8407 Wade Park and 8722 Beckman Road after receiving complaints from Crime> <Stoppers>. The police were given information that two brothers, "Tom" and "Jeff" were selling drugs out of their mother's home on Wade Park Avenue. Descriptions of the two men were also given. During surveillance, they observed heavy pedestrian and vehicular traffic at the Wade Park address. With the aid of binoculars, they witnessed individuals visiting the residence engaging in hand-to-hand transactions in the front yard and porch area or coming and going from the house for a short period. The night before the search warrants were executed, shots were fired at the Wade Park address and several zone cars responded.

In the instant case, the affidavit in support of the search warrant was signed by Det. Ruffin and states that over the past month, several citizens' complaints and a <Crime> <Stoppers> complaint were received by the police department that "Tom Richards" or "Tom Richardson" and his brother "Jeff" were trafficking in drugs at 8407 Wade Park Avenue. The <crime> <stopper's report indicated that the house on 8722 Beckman Road was a "stash" house.

Crime Stoppers tip leads police to surveillance and arrest

STATE v. WOODSON, Unpublished Decision (11-17-2000); State of Ohio, Appellee v. Richard Woodson, Appellant, Court of Appeals No. L-99-1371, Trial Court No. CR-99-2007.

On June 22, 1999, appellant was indicted and charged with one count of aggravated robbery, in violation of R.C. 2911.01(A), with a firearm specification.  The charges arose out of the May 4, 1998 aggravated robbery of MarTed's Bar in Toledo, Lucas County, Ohio.  During that robbery, two masked men entered the bar carrying sawed-off shot guns. They ordered the patrons and bartender to lie down, then one suspect cleaned out the cash register while the other suspect kept watch over the victims. Subsequently, a Crime> <Stopper tip led Detective Robert Schroeder of the Toledo Police Department to interview the girlfriend of Craig Ramsey, a suspect in the robbery.  Ramsey's girlfriend revealed that Ramsey had committed the robbery and had recruited a juvenile named Richard who lived on Sanford Street, to act as backup.  An investigation led officers to appellant.  Although officers were unable to physically locate appellant, they did leave word with his grandmother that they wanted to talk to him. Thereafter, appellant contacted Detective Schroeder and arranged a time to come to the police station to talk to the detective.

After the initial confession, Detective Schroeder left the interview room for approximately ten minutes.  During this time, the video recorder was activated and appellant's conversation with his mother was recorded. This tape shows a distraught appellant unable to gain control of himself during the time that Detective Schroeder was out of the room.  When Detective Schroeder returned with Detective Riddle, appellant continued to cry for several minutes.  Ultimately, appellant gained control of himself.  The detectives then read him his Miranda rights.  The videotape of that interview reveals that appellant appeared to understand those rights and knowingly, intelligently and voluntarily waived them.  He then proceeded to tell the detectives about the robbery and his role in it.  In our view, the totality of the circumstances surrounding this interrogation supports the finding that appellant knowingly and voluntarily waived his Miranda rights before confessing to the robbery. Accordingly, the trial court did not err in denying appellant's motion to suppress and appellant's assignments of error are not well-taken.

On consideration whereof, the court finds that appellant was not prejudiced or prevented from having a fair trial and the judgment of the Lucas County Court of Common Pleas is affirmed. Court costs of this appeal are assessed to appellant.

Crime Stoppers tip leads police to arrest

Totality of the circumstances surrounding this interrogation
supports the finding that appellant knowingly and
voluntarily waived his Miranda rights

STATE v. RICHARD, Unpublished Decision (9-7-2000); STATE OF OHIO Plaintiff-Appellee v. JEFFERY RICHARD Defendant-Appellant, No. 76797.

See previous case

STATE v. FAHRINGER, Unpublished Decision (5-11-2000); STATE OF OHIO, PLAINTIFF-APPELLEE v. CHRISTOPHER C. FAHRINGER, DEFENDANT-APPELLANT, No. 4-99-14.

Approximately three to four weeks later, officers received a "crime> <stoppers" tip that Appellant and the two co-defendants were responsible for the incident. Subsequently, on March 8, 1999, Appellant was indicted on one count each of conspiracy to commit kidnapping in violation of R.C. 2923.01, a second degree felony; complicity in the commission of kidnapping in violation of 2923.03, a first degree felony; complicity in the commission of abduction in violation of 2923.03, a third degree felony; and complicity in the commission of assault in violation of 2923.03, a first degree misdemeanor.

Crime Stoppers tip leads police to suspect
STATE v. BAKER, 137 Ohio App.3d 628 (2000), 739 N.E.2d 819
Lori went to pick up Vicki at work. Vicki testified that Lori was upset and "mad." At 4:00 p.m., Doan came to the Baker home, borrowed Lori's Honda, and loaned her the Mustang in exchange. No buyer ever came to look at the Mustang. Doan looked "awful funny" and was "real pale and quiet." At about 5:30 p.m., Lori and Vicki went to Carla's home in the Mustang. On the driver's seat was a damp sheet which Lori tossed in the back. The driver's seat was "damp." Lori again asked Carla if she had seen Carrie. When Carla told her she had not, Lori told her about Doan coming in the middle of the night smeared with blood, appellant and Doan leaving with garbage bags and a gun, appellant coming back home with blood on him, and Lori washing his clothes. Lori, Carla, and Vicki then "parted Carrie out." Carla testified that Lori was still upset and nervous. Vicki testified that Lori was "worried, very worried." As Lori went around the Mustang to leave, she noticed "a hunk of something that was bloody," "like a hunk of meat" adjacent to the driver's door. During the weekend of August 31 — September 1, 1996, Carla placed a call to Crime> <Stoppers relating what Lori had told her.

Tip called into Crime Stoppers regarding murder
STATE v. MADRIGAL, 87 Ohio St.3d 378 (2000), 721 N.E.2d 52
Also on Monday, Corbett contacted his father, who was employed at the Lucas County Sheriffs. Department, and told him that he thought the police were looking for the wrong car, and indicated he needed to get a picture of the car to show police. His father went to the local Buick dealership and got some books of older model cars and brought them to Corbett and Kerekes to look through. They found a picture that resembled the car. they saw at the KFC, and turned it over to police. Police received a crime>-<stoppers tip that a Jamie Madrigal had purchased such a car and that the car they were looking for was at a house on Alldays Street. Detective Robert Leitner, the chief detective investigating the case, went out to look at the vehicle.

Police received a Crime Stoppers tips regarding murder
STATE v. BRADFORD, Unpublished Decision (12-2-1999); State of Ohio, Plaintiff-Appellee, v. Troy J. Bradford, Defendant-Appellant, No. 98AP-1546.

The charges arise out of five separate burglary incidents which the police believe were connected to a series of thirteen related incidents.  The crimes were similar in that the perpetrator entered the homes of older female residents on the south side of Columbus and demanded money.  Most of the victims had little or no cash available and defendant threatened and assaulted them and damaged their property.  Appellant became a suspect as the result of an anonymous tip received through Crime> <Stoppers.  (Tr. 248.)  When appellant discovered he was a suspect, he turned himself in to the police and, at that time, his photo was shown on television.  Appellant was identified as the perpetrator by five victims through a photo array.  (Tr. 64, 90, 119, 152-154, 224.)

Anonymous tip to Crime Stoppers leads police to arrest
STATE v. FEARS, 86 Ohio St.3d 329 (1999), 715 N.E.2d 136
On April 13, 1997, police arrested appellant after receiving a tip from Crime> <Stoppers as to appellant's whereabouts. Appellant was charged in a twelve-count indictment with four counts of aggravated murder, one count of aggravated burglary, three counts of aggravated robbery, and four counts of kidnapping. The aggravated murder counts charged that appellant was the principal offender and that he murdered Antwuan Gilliam with prior calculation and design. Gun specifications were attached to all charges.

Anonymous tip to Crime Stoppers leads police to arrest
STATE v. HAIRSTON, Unpublished Decision (6-11-1999); State of Ohio, Plaintiff-Appellee v. Donald R. Hairston, Jr. Defendant-Appellant, C.A. CASE NO. 17218.

Hairston became a suspect in the Quick Mart robbery after his friend, Michael Blair, was identified as a suspect in the robbery by two men of an A&K convenience store on November 5, 1997. Detective Ray Martin, who was investigating the A&K robbery on behalf of the Dayton Police Department and who had identified Blair as a suspect, prepared a photo array of possible additional suspects in the A&K robbery. The array included a photograph of Hairston because of his friendship with Blair. Detective Martin shared the photo array with Detective Lawrence Atchison of the Montgomery County Sheriff's Office, who was investigating the Quick Mart robbery. On November 12, 1997, Blair's picture appeared in a Crime> <Stopper photo array in the Dayton Daily News. Alcharbaji saw the picture and told Detective Atchison that Blair's nose resembled the nose of the masked man who had participated in the Quick Mart robbery. Detective Atchison subsequently showed Detective Martin's photo array to Alcharbaji, stating that the photo array "may contain the other suspect" in the A&K robbery. Alcharbaji immediately identified Hairston as the unmasked man who had robbed him.

Crime Stoppers photo lead police to arrest
STATE v. MONTGOMERY, Unpublished Decision (2-5-1999); State of Ohio, Appellee v. William T. Montgomery, Appellant, Court of Appeals No. L-98-1026, Trial Court No. CR86-5450

As stated above, on March 8, 1986 at approximately 7:30 a.m., Tincher's body was discovered in her car at the corner of Wenz and Angola. Soon thereafter, Ogle was listed as missing. The following day, however, Ogle's car was discovered behind an abandoned house at 1031 Norwood. Thereafter, on March 10, 1986, Crime> <Stoppers> received a telephone call from a Michael Clark who was at that time incarcerated in the Lucas County Jail. Upon interviewing Clark, officers obtained the name of Glover Heard. Officers located Heard and from Heard they obtained the name of appellant. Officers then gained permission from appellant's mother to search her home, where appellant also lived. That search revealed a black leather jacket with a hood and the manual to the Bursa semi-automatic handgun. Subsequently, on March 12, 1986, officers went to Randolph Randleman's home in an attempt to locate appellant. At approximately 12:00 noon, appellant arrived that appellant be executed. On direct appeal to this court appellant raised sixteen assignments of error, all of which we found to be without merit. See State v. Montgomery (Aug. 12, 1988), Lucas App. No. L-86-395, unreported. Thereafter; appellant appealed his convictions and sentence to the Supreme Court of Ohio, where he raised thirty-two propositions of law. Upon consideration, that court affirmed appellant's convictions and death sentence. See State v. Montgomery (1991), 61 Ohio St.3d 410, certiorari denied (1992), 502 U.S. 1111. Subsequently, appellant filed an application for delayed reconsideration in this court in which he asserted that his original appellate counsel was ineffective for failing to raise twenty-nine additional assignments of error in his direct appeal. Upon review, we denied the application finding the matters raised to be res judicata or improperly raised before this court. See State v. Montgomery (Mar. 3, 1993), Lucas App. No. L-86-395, unreported.

In his sixty-first claim for relief, appellant asserted that the state withheld information in its possession regarding how it obtained the alleged confession of co-defendant Glover Heard. Appellant argues that the state presented evidence at trial that it first suspected appellant in the murders when it received a call to <Crime> <Stoppers> on March 10, 1986 from an inmate in the Lucas County Jail, Michael Clark, who revealed that Heard had told him that he had seen two white girls murdered. Appellant then contends that at trial the state represented that based on this information, the police questioned Heard, who confessed to the crimes and implicated appellant. Appellant states that Exhibit TT reveals that in reality, Heard was not in the Lucas County Jail on March 10, 1986, that Clark told police he spoke with Heard by telephone, but that jail records reveal the telephones were not turned on at the time when Clark stated they were. Appellant asserts that had this information been revealed to the defense, it would have completely destroyed the credibility of Heard and Clark. Our review of the record fails to reveal any testimony presented by the state that Heard was ever in jail with Clark. Rather, the record reveals testimony that on March 10, 1986, as the result of a call to <Crime> <Stoppers>, police officers interviewed Clark in the Lucas County Jail and learned that Glover Heard had bragged about seeing two white girls killed. As a result of that interview, officers contacted Glover Heard and through him obtained the name of appellant. Appellant asserts that Exhibit TT establishes that this story is not credible. Exhibit TT contains the three police reports regarding Michael Clark. Exhibit TT, at 1149, reads in relevant part:

"Michael Clark had conversation by phone with GLOVER HEARD on 3-8-86 at approximately 0900 hrs. while he was in the LCCC. He was told by Heard that he saw two girls age 19 & 20, shot. He did not go into detail with him.

"Calrk [sic] attempted to have the information relayed to us and told several Lucas County Deputies at the LCCC but we were never contacted. Mr. Clark finally called on 3-10-86 at the <Crime> <Stopper phone and gave the information to Sgt. Biegala who assigned Det. Ray Sifuentes the interview of Clark. See Det. R. Sifuentes Supplemental Report regarding his interview.

"The information provided by Michael Clark was instrumental in breaking the case and resulted in the arrest of William Montgomery and Glover Heard. He stated that he will testify and be available when needed."

As is clear from these reports,. nothing in the allegedly withheld evidence contradicts the testimony at trial. Moreover, the evidence only indicates that there was no record of whether or not the telephone was turned on. It does not establish that the phone was not turned on. As such, we cannot say that there is a reasonable probability that the result of the trial would have been different had this evidence been disclosed,the lower court did not err in dismissing the sixty-first claim for relief.

Nothing in the allegedly withheld evidence contradicts the testimony at trial
No reasonable probability that the result of the trial would have been different had this evidence been disclosed,
STATE v. TOLBERT, 116 Ohio App.3d 86 (1996), 686 N.E.2d 1375
The first witness at the motion to suppress was Detective Marvin Cross. He stated that one of the major functions of the R.O.P.E. Unit is to pursue persons wanted on any outstanding capias. On October 28, 1994, Cross received a "Crime> <Stoppers>" tip that defendant could be found at his girlfriend's apartment, located at 1015 Linn Ave., Apt. 5. Afterwards, Cross ran the defendant's name in the computer and found that various traffic warrants from the city of Cleveland and Cuyahoga County had been issued for his arrest. Having verified that the warrants were active, Cross obtained a photo, physical description, and criminal history of defendant from the file. Another tip from <Crime> <Stoppers stated that the name of defendant's girlfriend was India. Arriving at the location on Linn Dr., the detectives learned that India lived in apartment 6 instead of apartment 5. When Cross knocked at the door of 6, India answered. Cross said that he identified himself as "Marvin the policeman."  The officer then stated as follows:

  "The door was open and I could see him laying [sic] on the

couch. She was like, `Do you have a warrant?' We just went

straight on in. She started trying to walk back toward the couch

where he was laying [sic] like to warn him. She was doing this

like trying to block us. We just went on to the couch where he

was.

  "* * *

"After we got to the couch, Detective Kime and Detective Grooms had their guns out and was [sic] pointing at him. I went and leaned on him because the way he was laying [sic], he had a blanket over him and he had one arm was like out so the Detective Kime grabbed the one arm. We identified ourselves as police. He was half asleep. I leaned on him on the couch so that if he had a gun, we didn't know what he had, he couldn't pull it up, and then I told him hey, to stand still, and I'll take his arm out from under the blanket, and with Kime holding the one arm, I pulled his one arm out from under the cover slowly and then I pulled the cover back. When I pulled the cover back, there was a big bag with a bunch of rocks in it."

The police then found 11.44 grams of marijuana, two pagers, and $460 in cash on defendant. The rocks were later determined to be ninety-four rocks of crack cocaine. On cross-examination, Cross repeated that he could see defendant from the doorway and that India Perry did not consent to their entry.

In this assignment, defendant argues that his motion to suppress should have been granted because the entry into the apartment and subsequent arrest of defendant violated his rights under the Fourth Amendment. Defendant contends that (1) to enter his girlfriend's apartment the police were required to have a search warrant, and (2) absent a search warrant, the police conducted an illegal search when they recovered a bag containing the rocks of crack cocaine. These arguments are meritless.

Fourth Amendment rights not violated

STATE v. GUMM, 73 Ohio St.3d 413 (1995), 653 N.E.2d 253
Several weeks later Betty Gumm, a friend of the Raines family and defendant's sister through adoption, learned that her brother Darryl had been in the neighborhood on the day of Aaron's murder. Betty knew that her brother was acquainted with Aaron, and was familiar with the abandoned buildings where Aaron's body was found, having stripped copper out of them many times at night. Betty called the local "Crime> <Stoppers" number to report her information.

Tip from Crime Stoppers  leads police to arrest
STATE v. JENKINS, 104 Ohio App.3d 265 (1995), 661 N.E.2d 806
In United States v. Munoz-Guerra (C.A.5, 1986), 788 F.2d 295, the Mission, Texas, police department received an anonymous call to its "Crime> <Stoppers" telephone line. The caller stated that she had seen approximately three hundred pounds of marijuana, money and a white powder inside a briefcase, at a condominium, and gave the address. The caller gave the description of a pickup truck that was in the driveway and of the occupant, who she alleged was armed.

We find the reasoning in these authorities to be compelling and dispositive of the cause sub judice. A warrantless entry of a home by law enforcement authorities, even based upon probable cause, cannot be justified by exigent circumstances of their own making.

A warrantless entry of a home by law enforcement authorities,
even based upon probable cause, cannot be justified
by exigent circumstances of their own making

STATE v. MISCH, 101 Ohio App.3d 640 (1995), 656 N.E.2d 381
This appeal comes to us from a judgment of conviction and imposition of sentence issued by the Lucas County Court of Common Pleas following the return of a jury verdict in which appellant was found guilty of aggravated murder and aggravated robbery. We affirm the convictions because the evidence was sufficient to support the verdicts and the verdicts were not inconsistent. In addition, our review indicates that the trial court did not commit prejudicial error.

On August 4, 1992, the beaten body of Vernon E. Huggins, a black male, was discovered by two area residents in a Toledo city park. As a result of a crime> <stopper call, the police obtained information linking appellant, Eric Misch, to the murder. On February 2, 1993, two police detectives went to appellant's home; there, the detectives read appellant his Miranda rights. Appellant, then sixteen years old, and his mother executed a written waiver of these rights. After appellant and his mother consented to the questioning of appellant without her being present, the detectives took appellant to the downtown police station. Upon first being questioned, appellant denied any knowledge of the murder. However, after detectives told appellant that two members of his gang had linked him to the murder, appellant admitted his involvement in the beating.

From a crime> <stopper call, the police obtained
information linking appellant to the murder
Evidence was sufficient to support the verdicts
STATE v. GOULD, 95 Ohio App.3d 634 (1994), 643 N.E.2d 179
Agent Warren Capps of the Westshore Enforcement Bureau testified that he was investigating appellant as a result of information he had received from Cuyahoga County Crime> <Stoppers. Capps contacted an informant whose role was to introduce him (the buyer) to appellant (the seller). The meeting which was arranged by the informant was to take place on June 26, 1992 at the Scottish Inn.

Information received through Crime Stoppers leads to arrest
STATE v. MONTES, 92 Ohio App.3d 539 (1993), 636 N.E.2d 378
Defendant-appellant Dewey Montes appeals his jury trial conviction for grand theft of a motor vehicle in violation of R.C. 2913.02. Following trial, appellant was sentenced to a term of imprisonment of twenty-four months and was ordered to pay costs. The trial court suspended execution of the sentence and placed the appellant on three years' probation conditioned upon payment of restitution in the amount of $6,500, payment of court costs within ninety days, and payment of a $5,000 fine or, in the alternative, payment of $2,500 to Crime> <Stoppers>.

In his tenth assignment of error, appellant objects to the trial court's sentence. The trial court suspended a twenty-four-month term of imprisonment and placed the appellant on three years' probation conditioned upon: (1) payment of restitution in the amount of $6,500; (2) payment of court costs; and (3) payment of a $5,000 fine or a payment of $2,500 to <Crime> <Stoppers.

A trial court is vested with broad discretion in imposing a felony sentence, and this court will not reverse the sentence unless it is statutorily incorrect and the trial court abused its discretion by failing to consider the statutory sentencing factors. State v. Kroner (1988), 49 Ohio App.3d 133, 551 N.E.2d 212; State v. Henry (1987), 37 Ohio App.3d 3, 523 N.E.2d 877; State v. Yontz (1986), 33 Ohio App.3d 342, 515 N.E.2d 1012. The court presumably considers the statutory factors unless the record supports a contrary conclusion. State v. Adams (1988), 37 Ohio St.3d 295, 525 N.E.2d 1361.

Accordingly, appellant's tenth assignment of error is overruled.

Trial court is vested with broad discretion in imposing a felony sentence
STATE v. TAYLOR, 82 Ohio App.3d 434 (1992), 612 N.E.2d 728
In the present case, Sgt. Wilhelm related that the informant had personally seen, within the previous twenty-four hours, large amounts of cocaine being prepared for distribution at the house listed in the warrant. Sgt. Wilhelm relied on Sgt. Maynes's assurance that the informant was reliable and had given accurate information in the past that had led to felony arrests. This affidavit had more substance than the "bare-bones" conclusory affidavit in Rodriguez, supra, relied on by Taylor. The Rodriguez affidavit merely stated that "the department" received a call from Crimestopper # 513, who said that Rodriguez had half an ounce of cocaine at his residence above Disalle Realty. The affidavit did not relate who received the tip, how the informant knew the information, or the time frame involved; in addition, there was no police corroboration of the information. The Wood County Court of Appeals invalidated the search warrant because probable cause to search was not established. That court further concluded that the Leon exception to the exclusionary rule was not applicable because the officers' reliance on the bare-bones affidavit that contained only conclusions, with no facts supporting them, was not reasonable.
Defendant-appellant Kevin Eugene Taylor appeals from his conviction and sentence, following a no-contest plea, on one count of attempted aggravated trafficking in drugs, in violation of R.C. 2923.02 and 2925.03(A)(6). Taylor contends that the trial court should have suppressed the results of the search of his person and his residence because there was no probable cause to issue the search warrant and because there were defects in the affidavit supporting Page 438 the warrant. We conclude that any defects in the affidavit were not material, the affidavit was sufficient to establish probable cause to search the house, and the warrantless search of Taylor was reasonable under the circumstances. Accordingly, we conclude that the trial court properly denied the motion to suppress. 

Any defects in the affidavit were not material, the affidavit
was sufficient to establish probable cause to search the house
Warrantless search of Taylor was reasonable under the circumstances

Trial court properly denied the motion to suppress
OKLAHOMA

No new cases
OREGON

STATE v. THOMA, 313 Or. 268 (1992), 834 P.2d 1020
The following month, the police released some of the details of Thomson's murder in their "Crime> <Stoppers" series, a program designed to seek the help of the public in resolving unsolved crimes. The details included the facts that Thomson had been strangled and that her body was found on Hayden Island, but did not include the specific site at which the body was found or the fact that the body was nude.

Thomson, whom the evidence shows was described by Pierce as "his woman," knew a man named Dan Green. Thomson and Green were friendly, often going to the store and other places together. Green worked as a "doorman" for a drug-selling operation run by Pierce and Turner. Green also was working undercover for the police. On the fatal Friday, Green was purchasing drugs from Turner while he, Turner, and two women were sitting in a car. One of the women discovered that Green was wearing a "body wire." That woman and Turner got out of the car and discussed the matter. Pierce and Thomson arrived. Not surprisingly, Green became afraid for his safety. He ran. Shots were fired. Green eventually was able to escape his pursuers and call for police assistance. Defendant argued to the trial court and to the Court of Appeals (and renews the argument here) that this evidence would permit a jury to conclude that Pierce concluded that Thomson was herself an undercover narcotics informant, and that he killed her for that reason.

As noted, the trial court excluded the foregoing evidence. Defendant claims that he should have been allowed to offer the testimony of Lawson, McGee, and Martin as to the statements that Pierce had made to them. Defendant further claims that he should have been allowed to offer Green's testimony to show Pierce's motive to kill Thomson. Throughout this case, the parties have treated the admissibility of Green's testimony as hinging on the admissibility of Pierce's hearsay statements as reported by Lawson, McGee, and Martin. We turn to the latter question.[fn4] 

Defendant's arguments may be construed as contending that, even if he failed to lay a proper foundation for admission of Pierce's hearsay statement from Lawson, Martin, McGee, and Green under OEC 804(3)(c), he nonetheless had the right to introduce that testimony under the Due Process Clause of the Fourteenth Amendment. US Const, Amend XIV. He asserts that this is the holding of Chambers v. Mississippi, 410 U.S. 284, 93 S Ct 1038, 35 L Ed 2d 297 (1973). We turn to a consideration of that case. 

Our extensive summary of the Chambers decision makes it clear why that case does not aid defendant here. Pivotal to the case was the fact that, under Mississippi law, the exculpatory hearsay testimony was not admissible in any case. That is, no matter how reliable the evidence might be shown to be, it would not have been admitted. Such an unyielding rule denied criminal defendants due process. See Green v. Georgia, 442 U.S.95, 99 S Ct 2150, 60 L Ed 2d 738 (1979) (per curiam) (hearsay declaration of culpability of murder by co-defendant absolutely inadmissible under Georgia rule); see also Rock v. Arkansas, 483 U.S.44, 107 S Ct 2704, 97 L Ed 2d 37 (1987) (state rule excluding all hypnotically refreshed testimony, including corroborated testimony of defendant herself, denied due process where its effect was to prevent criminal defendant from testifying in her own behalf).
As previously demonstrated, Oregon's rule is not so unyielding. Before a criminal defendant can invoke the Due Process Clause, he or she must show that the state's law denies the process claimed to be due. Stelts v. State of Oregon, 299 Or. 252, 257, 701 P.2d 1047 (1985). In terms of this case, to be admissible under the due process rule of Chambers, the evidence must be inadmissible under the Oregon Evidence Code. Defendant has not made such a showing of inadmissibility here. There has been no violation of his rights under the Constitution of the United States.

Due process not violated under Chambers v. Mississippi
PENNSYLVANIA

COMMONWEALTH v. KLINE, 695 A.2d 872 (Pa. Super. 1997), 695 A.2d 872
On April 8, 1995, the day appellant assaulted Craig Knepp, restitution for injuries to person or property was controlled by the version of 18 Pa. C.S.A. § 1106 effective August 17, 1976. At that time, subsection (h) of section 1106 defined victim as "[a]ny person, except an offender, who suffered injuries to his person or property as a direct result of the crime."

The statutory definition of victim had been subject to various interpretations. See Commonwealth v. Runion, 541 Pa. 202, 662 A.2d 617 (1995). However, it had been clearly held that restitution could not be awarded under that definition to an insurance company which insured against the loss suffered by the direct victim of the crime. Commonwealth v. Galloway, 302 Pa. Super. 145, 448 A.2d 568 (1982). In Galloway, we vacated an order awarding restitution to an insurance company which paid for damages caused by an arson. We reasoned that the insurance company was not a victim since its payment under the insurance policy was not a loss but a contractual obligation. See also Commonwealth v. Anderson, 394 Pa. Super. 299, 575 A.2d 639 (1990) (individuals contributing to "Crime> <Stoppers" are not victims under 18 Pa. C.S. § 1106); Commonwealth v. Balisteri, 329 Pa. Super. 148, 478 A.2d 5 (1984) (restitution can be awarded only to direct victim and not someone who shouldered financial loss in connection with the crime); Commonwealth v. Mathis, 317 Pa. Super 362, 464 A.2d 362 (1983) (restitution award vacated to the extent it awarded restitution to insurance companies). But see Commonwealth v. Layhue, 455 Pa. Super. 89, 687 A.2d 382 (1996) (Galloway distinguished and restitution award to insurer upheld where crime involved charges that defendant committed arson to defraud insurer and collect insurance proceeds); Commonwealth v. Kerr, 298 Pa. Super. 257, 444 A.2d 758 (1982) (we affirmed award of restitution to owner of property in the full amount of value of property taken and damaged in theft even though restitution award included amounts for which victim already had received compensation by insurer).

Effective July 1, 1995, the legislature expanded the definition of victim as follows: "The term [victim] includes the Crime Victim's Compensation Fund if compensation has been paid by the Crime Victim's Compensation Fund to the victim and any insurance company that has compensated the victim for loss under an insurance contract." Thus, it is clear that the amendment increased the amount of restitution that was allowed to be awarded in this case. Appellant maintains that due to the ex post facto clause, the sentencing court lacked authority to award restitution to the insurer under the statutory revisions.

David S. Kline appeals from the April 2, 1996 judgment of sentence imposed by the Centre County Court of Common Pleas following his plea of guilty to simple assault. Appellant maintains the sentencing court violated the ex post facto clause of the United States Constitution by imposing restitution under the revisions to 18 Pa.C.S.A. § 1106 which allow an award of restitution in favor of an insurance company. We conclude that restitution is not punishment within the meaning of the ex post facto clause. Therefore, we affirm the restitution award even though the permissible amount was increased by the statutory revisions.

Restitution is not punishment within the meaning of the ex post facto clause
COMMONWEALTH v. RUNION, 541 Pa. 202 (1995), 662 A.2d 617
We granted review in this matter to address whether the Department of Public Welfare may be considered a "victim" under 18 Pa.C.S.A. § 1106 so as to be entitled to restitution for the expenses it incurred in covering the medical expenses of a person who was on public assistance at the time she was injured by appellant. We conclude that a governmental agency of this Commonwealth may not be a victim for the purposes of restitution under the Crimes Code because such agencies are presently excluded from the definition of a "person" under the Statutory Construction Act and thus, may not be considered as a victim.

For over a decade the courts of this Commonwealth have struggled with the issue of whether parties other than the "direct" victim of the crime are entitled to restitution under 18 Pa.C.S.A. § 1106. For example, in Commonwealth v. Galloway, 302 Pa. Super. 145, 448 A.2d 568 (1982), the Superior Court vacated an order of the lower court directing the defendant to pay restitution to an insurance company which paid for damages caused by defendant's arson of his own home. The court vacated the sentencing court's order reasoning that the insurance company was not a "victim" because payment under the insurance contract was not a loss but merely a contractual obligation.

Furthermore, in Commonwealth v. Balisteri, 329 Pa. Super. 148, 478 A.2d 5 (1984), the Superior Court vacated an order compelling the defendant to pay restitution to a psychiatric institution for the expenses it incurred for the psychological treatment of two minor victims of sexual harassment arguing that its decision in Galloway stood for the proposition that payment of restitution should be limited to the direct victim and not to third parties who shoulder the financial burden of the victim's losses. Balisteri, 329 Pa.Super. at 158, 478 A.2d at 10. Cf. Commonwealth v. Anderson, 394 Pa. Super. 299, 300-302, 575 A.2d 639-640 (1990) (individuals who volunteer time and money to the organization "Crime> <Stoppers" cannot be considered victims).

On the other hand, in Commonwealth v. Mourar, 349 Pa. Super. 583, 504 A.2d 197 (1986), vacated on other grounds, 517 Pa. 83, 534 A.2d 1050 (1987), the Superior Court considered whether the Pennsylvania Bureau of Drug Control and the Chester County Detectives Office could be considered "victims" within the meaning of the restitution statute where the trial court ordered the offender to make restitution for the money used by an undercover agent to purchase drugs which eventually led to his conviction. In holding that a governmental agency could be a "victim" under § 1106, the Superior Court reasoned that the agencies in question had in fact suffered a loss of real or personal property as a direct result of the crime. Mourar, 349 Pa.Super. at 599, 504 A.2d at 206.

Governmental agency of this Commonwealth may not be a victim for the purposes of restitution under the Crimes Code because such agencies are presently
excluded from the definition of a "person" under the Statutory 
Construction Act and thus, may not be considered as a victim
COM. v. RUNION, 427 Pa. Super. 217 (1993), 628 A.2d 904
In Commonwealth v. Anderson, 394 Pa.Super. 299, 575 A.2d 639 (1990), this Court reversed an Order directing the defendant to pay restitution to the volunteer program, "Crime> <Stoppers>," for the costs it incurred using an informant to target defendant for the drug activity of which he was convicted. "While this court has stretched the definition of `victim' in § 1106 to include the Commonwealth, we have no desire to further elongate the term to include organizations such as `<Crime> <Stoppers>.'" Id. at 301, 575 A.2d at 640 (footnote omitted).

The Anderson Court went on to state:

Unlike the police, who have a statutory duty to protect the citizens of Pennsylvania and use the citizens' money to do so, "<Crime> <Stoppers>" is a volunteer organization of people and businesses who willingly give their money to pay people who have information about the criminal activity of others. While the efforts of "<Crime> <Stoppers>" have been helpful to the police, these efforts are not mandated by the citizens of Pennsylvania.

"<Crime> <Stoppers>" is a private organization acting as it believes good citizens should by helping gather information about criminal activity and by giving such information to the police. Money given to "<Crime> <Stoppers>" is not tax money. It is money given freely by people who want to see those who have committed crimes put in jail. Since the funds used by "<Crime> <Stoppers>" is voluntarily donated and not public funds, the organization cannot be considered a victim for purposes of restitution.

Id. Thus, we find Anderson is distinguishable from Mourar, the fundamental holding of which remains intact.

Therefore, we find the trial court acted properly within its discretion in ordering appellant to make restitution to the Dauphin County Public Assistance Program, as the program may be considered a victim of appellant's actions under Mourar. Unlike "<Crime> <Stoppers," the Public Assistance Program is not a volunteer program but, to the contrary, is mandated by law to provide, at public expense, medical services to indigent victims of criminal activity. To deny the right of restitution for the services it provided benefits only the criminal and twice penalizes society and the taxpayers.

Turning to appellant's second claim, however, we find the sentencing court failed to determine adequately appellant's ability to pay the restitution ordered.

As part of sentence, restitution is within the discretion of the sentencing court but must be supported by the record, and the court must determine the loss or damages resulting from the defendant's conduct, the amount of compensation the defendant can afford to pay and how such amount shall be paid. An award for restitution should not be speculative or excessive. There is no requirement the reasons for ordering restitution be set forth at sentencing.

Commonwealth v. McLaughlin, 393 Pa.Super. 277, 574 A.2d 610 (1990), app. den. 527 Pa. 616, 590 A.2d 756 (1991), cert. denied ___ U.S. ___, 112 S.Ct. 320, 116 L.Ed.2d 261 (1991).

Trial court acted properly within its discretion in ordering appellant to make restitution
There is no requirement the reasons for ordering restitution be set forth at sentencing
RHODE ISLAND

None found

SOUTH CAROLINA
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SOUTH DAKOTA

None found
TENNESSEE

STATE v. WEBSTER, W2000-01912-CCA-R3-CD (Tenn.Crim.App. 2-7-2002); STATE OF TENNESSEE v. JAVON WEBSTER, No. W2000-01912-CCA-R3-CD.

On December 5, after receiving a tip from an anonymous "Crimestopper>'s" call, Sergeant Sammy Ballard of the Memphis Police Department Homicide Squad went to the Defendant's residence to question him concerning both an unrelated burglary and the murder of the victim in this case. When Sergeant Ballard first arrived, the Defendant was working on his car and identified himself as Carl. Eventually, the Defendant revealed his true identity and agreed to accompany Sergeant Ballard to the police station for questioning. Upon arrival at the police station, the Defendant was advised of his constitutional rights and signed a waiver of rights form at 4:43 p.m. The initial questioning involved the Defendant's possible involvement in the burglary; however, when the Defendant mentioned his friend "Pookey," also known as Darius Bowles, and who also was mentioned in the anonymous <Crimestopper>'s call, the interview focused on the murder at Ace Check Cashing. The Defendant denied any involvement in the shooting.

Pursuant to the <Crimestopper's tip, investigators also discovered a.380 Loreson pistol in a trash can at a bus stop on Poplar Street in Memphis and another .380 caliber pistol at the home of Montea Wilson, who is also known as "L.A." Special Agent Don Carman of the Tennessee Bureau of Investigation examined the recovered pistols and determined that a bullet found at the scene of the murder matched bullets test fired from the Loreson pistol.

Crime Stoppers tip lead to arrest and weapon
STATE v. CARRUTHERS, 35 S.W.3d 516 (Tenn. 2000)

Carruthers also called Alfredo Shaw as a witness.  After seeing a television news report about these killings in March of 1994, Alfredo Shaw had telephoned CrimeStoppers and given a statement to the police implicating Carruthers.  Alfredo Shaw later testified before the grand jury which eventually returned the indictments against Carruthers and Montgomery.  Prior to trial, however, several press reports indicated that Alfredo Shaw had recanted his grand jury testimony, professed that the statement had been fabricated, and intended to formally recant his grand jury testimony when called as a witness for the defense. Therefore, when Carruthers called Alfredo Shaw to testify, the prosecution announced that if he took the stand and recanted his prior sworn testimony, he would be charged with and prosecuted for two counts of aggravated perjury.  In light of the prosecution's announcement, the trial court summoned Alfredo Shaw's attorney and allowed Alfredo Shaw to confer privately with him.  Following that private conference, Alfredo Shaw's attorney advised the trial court, defense counsel, including Carruthers, and the prosecution, that Alfredo Shaw intended to testify consistently with his prior statements and grand jury testimony and that any inconsistent statements Alfredo Shaw had made to the press were motivated by his fear of Carruthers and by threats he had received from him.

After carefully and fully reviewing the record, the briefs of counsel, and the relevant legal authority, we conclude that none of the assigned errors require reversal of defendant Carruthers' convictions or sentences.  Moreover, with respect to defendant Carruthers, we have determined that the evidence supports the jury's findings as to aggravating and mitigating circumstances, that the sentences of death were not imposed in an arbitrary fashion, and that the sentences of death are not excessive or disproportionate to the penalty imposed in similar cases, considering both the nature of the crimes and the defendant. Accordingly, defendant Carruthers' convictions for first degree murder and sentences of death are affirmed.

Tip to Crimestoppers lead police to arrest
STATE v. WINTERS, 02C01-9802-CR-00053 (Tenn.Crim.App. 8-19-1999), STATE OF TENNESSEE, Appellee v. AARON A. WINTERS and ESPECIALLY DERWIN V. THOMAS, Appellants, C.C.A. NO. 02C01-9802-CR-00053.

After receiving a crimestoppers> tip, investigators searched Room 230 of a nearby Motel 6. This was the room Defendant Thomas lived in and other people frequented. Defendant Thomas' wallet and victim Asberry's necklace were found in the same drawer in Room 230.

In this issue, Defendant Thomas claims that the State withheld certain exculpatory material from the defense until trial. Specifically, Defendant Thomas argues that a police report containing a typed sheet of <crimestopper> tips should have been provided to the defense. The tip he focuses on is one that alleges that "Yo," a fourteen year old black male, had blood on his pants at the rear of the vacant house at the time of the murder, and that William "Booty" Davis was seen armed with a .38 caliber pistol the day of the murders. The anonymous tip stated that the victims had "violated the code" and were therefore killed.

In the present case, Defendant filed a Motion for Exculpatory Evidence which was granted by the trial court. However, the written police reports were not given to Defendant Thomas until after the testimony of Captain Houston at trial. In the reports was a <crimestoppers> tip page where an alleged eyewitness identified two individuals as being involved in the homicides. The police report provides in pertinent part as follows:

The shooters involved in the drive by shooting live in the Longview Heights area. The murder victims found had violated the code and had to be beaten up. Involved in the double homicide are:

1. "Yo", male black, 14 years old, 4'3", looks like a baby, believe to live on Effie Street in a Duplex. Caller stated that he saw "Yo" with blood on his white pants directly in the rear of the vacant house where the bodies were discovered (Effie).

2. William "Booty" Davis, male black, 16 years of age, unknown home address is the shooter who was last seen armed with a .38 caliber pistol. He is under Juvenile Court house arrest and can be easily found.

Although this issue will be determined on the basis of prejudice rather than a strict Brady analysis, we emphasize that the police reports, containing the pertinent <crimestopper> tip, should have been turned over by the State to the defense prior to trial. The withheld information in this case was clearly favorable to the defendant since, on its face, two totally different suspects are implicated in the murders. Normally the defense should have had the opportunity to conduct further and possible fruitful investigation prior to trial regarding the leads given in a <crimestoppers> tip.

The State argues that the reports were not "material" because they would have been inadmissible at trial. The State is correct in that the reports themselves, as police reports, would have been hearsay inadmissible at trial. See Tenn. R. Evid. 801(c) and 803(8), Advisory Commission Comment. The primary problem with the admissibility of police reports is that the report is hearsay made up of opinion or conclusion not based on personal knowledge. See McBee v. Williams, 405 S.W.2d 668, 671 (Tenn. 1966). In addition, the <crimestopper> tip, even though contained in a police report, is not admissible as a business record where the declarant is not under a business duty to give the information. See State v. Allen, 692 S.W.2d 651, 653 (Tenn.Crim.App. 1985). However, the State is wrong in its assumption that because the report would have likely been inadmissible at trial that it was therefore not material information. The prosecution's duty to disclose is not limited in scope to "competent evidence" or "admissible evidence."  The duty extends to "favorable information" unknown to the accused. See State v. Marshall, 845 S.W.2d 228, 232-33 (Tenn.Crim.App. 1992).

Nevertheless, since the information was revealed to defendant, albeit during trial, we must determine whether the delayed disclosure was prejudicial. As discussed in Issue I, the evidence presented at trial against Defendant Thomas was overwhelming, and we do not find that disclosure would have altered the outcome in Defendant Thomas' case. We note for the record that defense counsel made no effort at the hearing for motion for new trial to show that the evidence was material. Defendant put on no witnesses to support the allegations in the <crimestopper tip and no one testified as to what efforts, if any, were made to pursue the alleged "leads" of the named individuals in the tip, and whether anything of value came from that effort. Therefore, Defendant is not entitled to relief on this issue.

Police reports, containing the pertinent <crimestopper> tip,
should have been turned over by the State to the defense prior to trial
Prosecution's duty to disclose is not limited in scope to "competent evidence" or "admissible evidence

Delayed disclosure was prejudicial

STATE v. CRIBBS, 967 S.W.2d 773 (Tenn. 1998)

Shortly thereafter, Cannon learned from news reports that a man and woman had been shot, as Cribbs claimed, on the night of January 2, 1994. The woman had been killed but the man survived the shooting. Because she feared Cribbs, Cannon did not relay her knowledge about the murder to the police at that time. Some four to six weeks later, however, Cribbs became angry with Cannon because he suspected she had told a neighbor about his role in the murder. Cribbs assaulted and beat Cannon, and she was hospitalized for three days, suffering, among other things, a punctured lung. Fearing for her life, Cannon related to her brother what Cribbs had told her about the murder. Her brother notified Crime> <Stoppers>, and as a result, the police located and interviewed Cannon. Cannon eventually received $900 from <Crime> <Stoppers, and her brother received $100.

Crime Stoppers tip lead police to arrest
TEXAS

McCULLOUGH v. STATE, 14-00-00430-CR (Tex.App.-Houston [14th Dist.] 2001), KENNETH EARL McCULLOUGH, Appellant v. THE STATE OF TEXAS, Appellee, No. 14-00-00430-CR

In this case, at the beginning of trial, counsel requested a ruling on an oral "motion in limine."  He then described the evidence whereby appellant had come to the attention of the police by way of a Crime> <Stoppers> telephone tip[fn2] and asked that this hearsay evidence "not be included for the consideration of the jury in this cause" (emphasis added).  The State argued that the testimony was not hearsay because it was not being offered to prove the truth of the matter asserted, i.e., that appellant had committed the offense, but only to show the reasons for the officer's actions in putting appellant's photo in a photo spread. The trial court denied defense counsel's motion.

To the extent the purported motion in limine sought to have the evidence excluded, rather than merely requiring the State to approach the bench or obtain a ruling on its admissibility before introducing it,[fn3] it was, in effect, a motion to suppress the evidence, and counsel did not fail to object to the hearsay testimony and was, thus, not ineffective for failing to object. Conversely, to the extent the purported motion in limine was not an objection, appellant has failed to rebut the presumption of sound trial strategy by failing to develop a record of his counsel's reason for asserting no objection.

Likewise, this was not a situation in which reasonable counsel could not have failed to seek exclusion of the complained of testimony because: (1) it was expressly offered only for the purpose of showing how appellant came to be a suspect in the case, and was admissible for that purpose;[fn4] and (2) the evidence of the anonymous tip was of little consequence in that the eyewitness's identification of appellant was unequivocal and unimpeached.  Because appellant's sole point of error thus fails to demonstrate ineffective assistance of counsel, it is overruled, and the judgment of the trial court is affirmed.

I concur with the plurality opinion that appellant's sole point of error should be overruled and the trial court's judgment should be affirmed.  Even if the evidence concerning the <Crime> <Stoppers> tip were inadmissible and even if trial counsel's representation fell below an objective standard of reasonableness under prevailing professional norms, appellant has not satisfied the second prong of Strickland v. Washington, 466 U.S. 668, 689 (1984). The second prong of Strickland requires the appellant to show prejudice resulting from the deficient performance of his attorney.  See Hernandez v. State, 988 S,W.2d 770, 772 (Tex.Crim.App. 1999). To establish prejudice, the appellant must prove there is a reasonable probability that, but for counsel's deficient performance, the result of the proceeding would have been different.  See Jackson v. State, 973 S.W.2d 954, 956 (Tex.Crim.App. 1998).reasonable probability is "a probability sufficient to undermine confidence in the outcome of the proceedings."  Id.

As the plurality opinion points out, the testimony of the eyewitness to the offense was unequivocal and unimpeached.  The testimony about the <Crime> <Stoppers> tips, including the one regarding appellant, was in the context of a routine explanation as to how the police investigation proceeded.  At a minimum, the State was entitled to elicit some testimony regarding the <Crime> <Stoppers> tip as the reason why the police included appellant's picture in the photo spread.  See Dinkins v. State, 894 S.W.2d 330, 347 (Tex.Crim.App. 1995). Even if we presume the inadmissibility of the police officer's statement that the tip indicated appellant was responsible for the robbery, the evidence in the record does not show there is a reasonable probability that, but for the admission of this statement into evidence, the result of the proceeding would have been different.  Appellant has not satisfied the second prong of Strickland.  For this reason, the court is correct in overruling appellant's sole point of error and affirming the trial court's judgment.

Prior to trial, counsel presented an oral motion in limine requesting the State not be permitted to introduce evidence of appellant being the subject of an informant's tip to the <Crime> <Stoppers> organization.  The trial court denied the motion.  Later, Mike Rivera, a sergeant in the robbery division of the Houston Police Department, testified regarding his investigation of the instant offense, the robbery of a hotel clerk.

Q.  Now, when you initially received a case, did you...have any suspect?

A.  No.

Q.  And at some point was a suspect developed and followed up by you?

A.  Yes, it was.

Q.  Tell the jury how the suspect was developed?

A.  We received a <Crime> <Stoppers> tip from <Crime> <Stoppers>.

Q.  And what was the date that you received this tip?

A.  The tip came in on January 15th of 1999.

Q.  And what was that tip?

A.  The tip that we got gave us the name of [appellant] that was responsible for robbing this hotel.[fn1] After receiving the tip, Rivera obtained a photograph of appellant and placed it in a photo spread.  The complainant identified appellant from the photo spread as the person who robbed her.

III.  Admissibility
Appellant contends the information received by Rivera from <Crime> <Stoppers> was inadmissible hearsay.  Hearsay is defined as a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  See Tex.R.Evid.  801(d).  Matter asserted includes any matter explicitly asserted, and any matter implied by a statement, if the probative value of the statement as offered flows from the declarant's belief as to the matter.  See id. At (c).  Hearsay evidence is not admissible.  See Tex.R.Evid. 802.

Under established precedent, the trial court errs in admitting the hearsay testimony of an informant before a jury when probable cause is not an issue before the jury.  See Perez v. State, 678 S.W.2d 85, 87 (Tex.Crim.App. 1984); Haynes v. State, 567 S.W.2d 518, 520 (Tex.Crim.App. 1978).[fn2]  In the instant case, the issue of probable cause was not before the jury. Therefore, under this line of cases, Rivera's testimony recounting the informant's tip to <Crime> <Stoppers>  was hearsay.  See Smith v. State, 574 S.W.2d 555, 557 (Tex.Crim.App. 1978) (erroneous admission of hearsay testimony of police officer regarding what two people had told him they had heard over their C.B. radios); Haynes v. State, 567 S.W.2d at 520; Smith v. State, 511 S.W.2d 296, 297 (Tex.Crim.App. 1974) (testimony of police officer as to what the informer told him was hearsay); Hill v. State, 817 S.W.2d 816, 817 (Tex.App.-Eastland 1991, pet. ref'd) (police officer's testimony that he was told by an informant that defendant was dealing heroin "was clearly inadmissible hearsay"); Williams v. State, 760 S.W.2d 292, 296 (Tex.App.-Texarkana 1988, pet. ref'd)[fn3]
The State does not attempt to distinguish these cases, but instead argues the information furnished to Rivera by <Crime> <Stoppers> was not offered to prove the truth of the matter asserted and, therefore, was not hearsay.  See Martinez v. State, 22 S.W.3d 504, 508 (Tex.Crim.App. 2000) (A statement is not hearsay if it is not offered to prove the truth of the matter asserted.).

The State argues that under this line of cases it was permissible for Rivera to testify that the <Crime> <Stoppers> tip supplied Rivera with appellant's name and that he "was responsible for robbing this hotel."  What the State fails to recognize is that the evidence in Dinkins was not hearsay.  By this I simply mean the evidence was not offered to prove the truth of the matter asserted therein, namely that Dinkins had some physical ailment requiring treatment and had, therefore, made an appointment with a therapist for the date of the homicides, but merely to explain how the authorities came to suspect Dinkins for the crime. Therefore, the appointment book and a patient application form listing Dinkins' name were not prohibited by Rule 802.  However, the instant case does involve hearsay because the <crime> <stoppers> tip specifically named appellant and stated he was responsible for the robbery.  The tip was admitted to prove those assertions which were, after all, the crux of the instant prosecution.

Importantly, Schaffer relied heavily upon our case of Deary v. State, 681 S.W.2d 784, 788 (Tex.App.-Houston [14th Dist.] 1984, pet. ref'd), which is remarkably similar to the instant case.  In Deary, a security guard took a boy into custody following a shop-lifting incident.  During an interview with a police officer, the boy identified Deary as being involved in the theft.  The officer used that information to locate a photograph of Deary.  That photo was included in an array from which Deary was identified.  At trial, the judge allowed the police officer to testify that he asked the boy for the name of the person involved in the theft and as a result of that conversation the officer went to the identification division and located a photograph of Deary. We labeled this "hearsay by inference" and held the judge should have cut off questioning of the officer after he stated he had a conversation with the boy.  We concluded: "[a]llowing the jury to find out how the police came to get a picture of appellant was error."  681 S.W.2d at 788.

The Schaffer court ultimately held the complained of testimony was offered for its truth and was, therefore, hearsay. The same is true in the instant case.  Rivera was permitted to recount the informant's tip to <Crime> <Stoppers>.  The tip specifically named appellant and asserted that he was responsible for the robbery.  See Tex.R.Evid. 801(c).  Believing that assertion to be true, Rivera obtained a photograph of appellant, placed it in a photo array which he took to the complainant who identified appellant.  That portion of Rivera's testimony, therefore, was clearly hearsay.  See Deary, 681 S.W.2d at 788. For these reasons, this case is controlled by Schaffer and Deary. It is not controlled by  Dinkins, as the plurality holds.[fn5] 
In the instant case, prior to trial, defense counsel presented an oral motion in limine requesting the State not be permitted to introduce evidence of appellant being the subject of an informant's tip to the <Crime> <Stoppers> organization.  Therefore, the record clearly confirms counsel's trial strategy was to prevent the admission of the inadmissible hearsay.  This strategy is further confirmed by the fact that the only defensive theory advanced at trial was misidentification.  Consequently, there could be no strategic basis for trial counsel's failure to object when the inadmissible hearsay was offered.[fn6]  Menchaca, 854 S.W.2d at 133.  Accordingly, I would hold trial counsel's representation fell below an objective standard of reasonableness under prevailing professional norms.  The first prong of Strickland has been met.

VI.  Prejudice
Under the second Strickland prong, appellant must demonstrate the deficient performance prejudiced the defense.  Stated another way, the second prong is met if defense counsel's deficient performance undermines confidence in the proceedings.  The admission of the inadmissible hearsay evidence from <crime> <stoppers bolstered the testimony of the State's lone eyewitness. Accordingly, my confidence in the proceedings is undermined by counsel's deficient performance.  Therefore, I would hold the second prong of Strickland has been met.

For these reasons, I would sustain appellant's sole point of error.  Because the plurality does not, I respectfully dissent.

Crime stoppers tip was not hearsay
EDWARDS v. STATE, 54 S.W.3d 834 (Tex.App.-Fort Worth [2d Dist.] 2001); SCOTT ARTHUR EDWARDS APPELLANT v. THE STATE OF TEXAS STATE, No. 2-00-401-CR.

The record before us is indeed disturbing. Appellant, who was mentally ill and whose income was only $450 a month, was assessed a probated $50,000 fine, the minimum allowed by statute, probation fees, court costs, a crime> <stoppers fee, and hundreds of dollars in counseling and evaluation costs. By any standard, this was a prescription for failure. It is clear that Appellant would be unable to meet these financial obligations. Nevertheless, the trial court did not revoke Appellant’s probation for his failure to pay fees. Nor was Appellant expelled from a treatment program for failure to pay or denied an evaluation because of his inability to pay. Rather, the trial court implicitly found that Appellant’s failure to submit to the required evaluation was not the result of his inability to pay. The record supports the trial court’s finding. Accordingly, we hold that the trial court did not abuse its discretion in revoking Appellant’s probation. We, therefore, overrule Appellant’s sole point.

No error in revoking probation
WINCOTT v. STATE, 59 S.W.3d 691 (Tex.App.-Austin [3rd Dist.] 2001); ROBERT WINCOTT, Appellant, v. THE STATE OF TEXAS, Appellee, No. 03-00-00418-CR.

From March to December of 1998, five similar robberies were committed near the Anderson Mill area of Williamson County. Each robbery targeted a take-out pizza restaurant; each involved a lone gunman wearing a ski mask and clothes that concealed his skin color.  The police did not have a suspect until Saccone's Pizza was robbed on December 1, 1998.  In this incident, a customer whose wallet was taken chased after the gunman's getaway vehicle. The gunman shot the customer.  Following this shooting, the Austin Police Department received a Crime> <Stopper's tip that Brad Jones was attempting to escape town via bus.  Jones was apprehended at the bus station.

Crime Stoppers tip leads police to arrest while attempting to flee
LOZANO v. LOZANO, 52 S.W.3d 141 (Tex. 2001)

These posters were put up to collect information on Junior's whereabouts, and the police detective in charge of the investigation testified generally to their effectiveness in other cases. He further testified that thousands of posters were put up around town — that posters were literally "everywhere you looked . . . ." Deana agreed with this assessment, testifying that she put up "around a thousand or more" posters herself. The detective also testified about the efforts of others to publicize the disappearance, including Crime> <Stoppers>, Advo, Inc., the National Center for Missing and Exploited Children, as well as the local newspapers. Unfortunately, none of these efforts succeeded in locating Junior or the child.

The evidence is that Junior went to Houston after he abducted Bianca. Deana's theory is that he then went to Mexico, where he has family. No one suggests that he stayed in Baytown, or Harris County, or even Texas. The FBI investigated the incident and put Junior on its list of most wanted fugitives. The federal Immigration and Naturalization Service, multiple state agencies, the Harris County District Attorney's Office, and the Baytown police department all joined the search. <Crime> <Stoppers offered a $1,000 reward for any information that might assist in locating Junior or Bianca. ADVO, Inc. and the National Center for Missing and Exploited Children, two groups who often become involved in such incidents, mailed photographs of Junior and Bianca not only into the Baytown area but throughout the nation. Local, national, and foreign media publicized the pair's disappearance. Thousands of posters soliciting information about Junior and Bianca were put up in Baytown in virtually every public place. As the officer in charge of the investigation testified, "Everywhere you looked there were posters." In view of all this, it is simply preposterous to say, as a majority of the Court does, that taking down one poster in a gasoline station and one poster in a sports bar may have aided or assisted Junior and that Monica and Alex knew it would.

Removal of CrimeStopper poster did not aid in escape
WESBROOK v. STATE, 29 S.W.3d 103 (Tex.Cr.App. 2000), 29 S.W.3d 103
The informant was Phillip Jones, an occupant of the Harris County Jail, who became acquainted with appellant in March of 1998, about three months prior to appellant's trial. During numerous conversations between the two, appellant expressed a desire to hire someone willing to kill his first wife[fn9] and her common law husband. Eventually, health problems arose for appellant forcing him to be removed from the general population of the jail and moved to the infirmary. Jones, hoping to exploit this information about appellant, then contacted law enforcement agents through the local Crime> <Stoppers program. He informed a detective from the Houston Police Department about appellant's hopes to arrange the murder of his first wife and her common-law husband, and offered his services to obtain more information from appellant on the solicitation matter. In return, the State agreed to provide a good word on Jones' behalf during the prosecution of his pending charges. At this point, appellant's trial was scheduled to begin with the presentation of evidence in the next couple of weeks. The district attorney's office and police investigators acted in concert to develop a plan that would place Jones back with appellant in order to elicit additional information. Jones was instructed to "arrange" a meeting between appellant and Gary Johnson, an undercover investigator who would pose as a hit man.[fn10] By the time this was plan was initiated, the trial was in its opening days. Jones was transferred to the section of the jail housing appellant and had instructions to "get into a conversation" with appellant and "try to introduce Johnson as a hit man." Jones did manage to engage in this conversation about the solicitation, and appellant, not only reiterated the desire to have his first wife and her husband killed, but added five other individuals to his list, four of whom were witnesses who had testified or were going to testify against him at the guilt/innocence stage of trial.[fn11] Appellant eventually provided Jones a list of names of those he wanted "taken out" and the type of car each person drove.

Crime Stoppers tip reveals solicitation of murder

BARRIOS v. STATE, 27 S.W.3d 313 (Tex.App.-Houston [1st Dist.] 2000), 27 S.W.3d 313
A Colorado County reserve deputy sheriff, employed in an Eagle Lake sporting goods store, recognized appellant as a possible felony probationer when he came into the store and purchased a shotgun.  The employee notified the Eagle Lake police chief, who in turn notified Officer Johnny L. Gray of the 25th Judicial District Narcotics Task Force (the "task force"), a state law enforcement agency.  Before a search warrant could be obtained, Crime> <Stoppers> in Eagle Lake received and forwarded to Officer Gray information from an anonymous phone call implicating appellant in illegal drug activity.

Officer Gray prepared an affidavit and obtained a warrant to search appellant's residence and truck for the shotgun, seize it, and arrest appellant.  Gray's warrant affidavit did not mention the <Crime> <Stoppers' tip, or the possibility of drugs.  Officers testified at the suppression hearing that they had no probable cause to believe appellant possessed illegal drugs.  As issued, the warrant directed officers to search appellant's residence and vehicle for a "Winchester model 1300 12 gauge shotgun serial number L3137460."

Nevertheless, the officers were present where they had a right to be under the authority of the warrant, and were doing what they were legally authorized to do — arresting appellant pursuant to the authority of the warrant and questioning him without coercion after reading him Miranda warnings.  Commander Majors's self-introduction as Commander of the 25th Judicial District Drug Task Force, his statement ("You know why we are here"), and his question ("Where is it?") were artfully stated and truthful, though deceptive.

Appellant does not contend his answer was involuntary or coerced, only that he did not answer.  He does not dispute that he was given a copy of the search warrant and affidavit, and was read the Miranda warning before Commander Majors's question to him.
As the United States Court of Appeals, Fifth Circuit, has observed,

Again and again, . . . the [United States Supreme] Court has told us that where police officers are objectively doing what they are legally authorized to do — as in arresting [the defendant] pursuant to the valid warrant outstanding against him and interrogating him without coercion after reading him repeated Miranda warnings — the results of their investigations are not to be called in question on the basis of any subjective intent with which they acted.

United States v. Causey, 834 F.2d 1179, 1184 (5th Cir. 1987).

The trial court did not err in overruling appellant's motion to suppress. Appellant's first point of error is overruled.

Before warrant obtained, anonymous Crime Stoppers

tip implicated appellant in illegal drug activity

Arresting appellant pursuant to the authority of the warrant

LEMOS v. STATE, 27 S.W.3d 42 (Tex.App.-San Antonio [4th Dist.] 2000), 27 S.W.3d 42
The restitution statutes have undergone extensive revisions. Prior to 1987, the only limitation on a restitution order was that it be "just" with a sufficient factual basis in the record. Romine v. State, 722 S.W.2d 494, 495 (Tex.App.-Houston [14th Dist.] 1986), pet. ref'd per curiam, 747 S.W.2d 382 (Tex.Crim.App. 1988); see Cartwright, 605 S.W.2d at 289. In 1987, however, the Legislature added section 11(b) to article 42.12, which prohibits a restitution order except to the victim of the crime for which the accused is criminally responsible. Tex. Code Crim. Proc. Ann. art. 42.12 Code Crim. P. § 11(b) (Vernon Supp. 2000).[fn2] Another pivotal revision came in 1993, with the creation of article 42.037, devoted exclusively to restitution.

Based upon the facts of this case and the relevant statutes, we hold that the trial court properly ordered restitution in the amounts of $2,838 for funeral expenses, $2,200 for ambulance and medical services, and $21,205 for lost income. The trial court abused its discretion, however, in ordering restitution in the amounts of $20,150 for perishable goods and up to $2,000 for therapeutic services. We reform the trial court's order to reflect in condition 13 of community supervision that Lemos pay restitution in the amount of $5,038, and we delete condition 25 of community supervision. As reformed, we affirm the order of the trial court.

[fn2] This section first appeared in 1987 as section 6(e), but was renumbered in 1989 as 11(b). The same language also appeared in section 11(e), which was added in 1989:

A court may not order a probationer to make any payment[s] [sic] as a term and condition of probation, except for fines, court costs, restitution to the victim, payment to a local crime> <stoppers program, under Subsection (h) of this section, and other terms and conditions expressly authorized by statute.

Subsection (e) was deleted by the 73rd Legislature, Acts 1993, 73rd Leg., Ch. 900, § 4.01, p. 3726, but subsection (b) continues to provide for "restitution to the victim." Martin v. State, 874 S.W.2d 674, 676-77 n. 6 (Tex.Crim.App. 1994).

Trial court properly ordered restitution
PAGE v. STATE, 7 S.W.3d 202 (Tex.App.-Fort Worth 1999) 7 S.W.3d 202
Turning to Texas case law, this situation is similar to the State's refusal to produce Crime> <Stoppers> information. The court of criminal appeals held that a defendant seeking production of information protected by confidentiality provisions of the <Crime> <Stoppers statute was entitled to production of the information for an in camera inspection by the trial court, to determine whether the information contains Brady material, in which case the evidence must be released to the defendant.[fn12] 
[fn12] See Thomas v. State, 837 S.W.2d 106, 113-14 (Tex.Crim. App. 1992).

There is no evidence in the record that shows Officer Nathan falsified any arrest report. Consequently, there is no showing that Officer Nathan's DWI arrest reports are material to this case. We will not order the State to produce information under Brady based merely on Appellant's speculation that the requested information contained exculpatory evidence. See Gowan v. State, 927 S.W.2d 246, 250 (Tex. App.-Fort Worth 1996, pet. ref'd) (refusing to make "leap of faith" necessary to assume police file on seven unrelated rapes would show that rape for which defendant was charged was committed by another assailant). We hold that the trial court did not err by granting the State's motions for protection from the subpoena duces tecum. We overrule points one, two, three, and four.

Trial court did not err by granting the State's motions
for protection from the subpoena duces tecum
JOSEPH v. STATE, 3 S.W.3d 627 (Tex.App. [14th Dist.] 1999), 3 S.W.3d 627
Appellant was represented on his initial charge of credit card abuse by Penny Wymyczack-White. On October 16, 1997, appellant entered a negotiated guilty plea and was sentenced to two years incarceration, probated for two years. On October 27, 1997, the State filed a Motion to Revoke Probation wherein it alleged Appellant committed the offense of credit card abuse on or about October 25, 1997. On October 30, 1997, the State filed a First Amended Motion to Revoke Probation alleging appellant violated the terms of his community supervision by committing the aforementioned offense of credit card abuse, and that appellant failed to timely pay restitution to Crime> <Stoppers>. Appellant discharged Wymyczack-White and retained his present counsel, Michael McLane, to represent him in the revocation proceedings.

At the hearing on the State's motion, Pamela Cavazos, a community supervision officer for the Harris County Adult Probation Department testified appellant was placed on probation on October 16, 1997. Appellant's conditions of community supervision included the requirement that appellant pay a $50.00 fee to the City of Houston <Crime> <Stoppers> reward fund by October 16, 1997. Appellant did not make the payment on the required date, but did make a $50.00 payment on November 14, 1997.

We first note that this point is multifarious because it combines both Fourth and Fifth Amendment claims. See Marcum v. State, 983 S.W.2d 762, 767 n. 1 (Tex. App. — Houston [14th Dist.] 1998, pet. ref'd) (citing Bell v. Texas Dept. of Criminal Justice — Institutional Div., 962 S.W.2d 156, 157 n.1 (Tex. App. — Houston [14th Dist.] 1998, pet. filed) (holding that a point of error which contains more than one specific ground is multifarious and may be disregarded). Further, as pointed out by the State, appellant is not clear regarding the "statement" to which he refers since no statement was admitted against him at the hearing. Therefore, this ground is inadequately briefed and presents nothing for review. See Dunn v. State, 951 S.W.2d 478, 480 (Tex.Crim. App. 1997). Finally, even if this point were not multifarious and inadequately briefed, we would agree with the State that any testimony regarding the alleged marijuana found in the car was not germane to the trial court's decision to revoke probation, which was based upon the new credit card abuse charge and appellant's failure to pay the <Crime> <Stopper>'s fee.

Appellant's third point of error is overruled.

In his eighth, ninth, tenth, eleventh, and twelfth points of error, appellant contends the evidence was insufficient to prove he violated the terms of his community supervision. Specifically, the eighth point of error contends the evidence was generally insufficient to prove a violation of the terms of his community supervision; the ninth point of error contends the evidence was insufficient to prove he committed the offense of possession of a controlled substance; the tenth point of error contends the evidence was insufficient to prove he committed the offense of credit card abuse; the eleventh point of error contends the evidence was insufficient to prove he intentionally failed to timely pay his <Crime> <Stoppers> fee; and, the twelfth point of error contends the evidence was "factually insufficient" to prove he (1) committed the offense of credit card abuse; (2) committed the offense of possession of a controlled substance; or (3) intentionally failed to pay restitution. We will address these challenges together.

Although a finding of any violation is sufficient to uphold the trial court's revocation of probation, see Burke, 930 S.W.2d at 232, out of an abundance of caution, we will also address appellant's challenge to the sufficiency of the evidence that he intentionally failed to pay the $50.00 <Crime> <Stoppers> fee. When the violation of probation is the defendant's failure to pay court ordered fees, costs, or restitution, the State must prove, by a preponderance of the evidence, that the defendant's failure to pay was intentional. See Stanfield v. State, 718 S.W.2d 734, 737-38 (Tex.Crim. App. 1986). The trial court may infer that the failure to pay is intentional where a probationer has the ability to pay a fee, but does not do so. See id. A defendant's inability to pay is an affirmative defense to the revocation based on the failure to pay supervisory fees and restitution. See id.; TEX. CODE CRIM. PROC. ANN. art. 42.12 Code Crim.P. § 21 (c) (Vernon Supp. 1999). Where the defendant raises the affirmative defense of inability to pay, he must prove his inability to pay the fees and restitution by a preponderance of the evidence. See Stanfield, 718 S.W.2d at 737; TEX. CODE CRIM. PROC. art. 42.12 Code Crim.P. (d).

One of the conditions of probation required appellant to pay $50.00 to the City of Houston <Crime> <Stoppers> Reward Fund by October 17, 1997. Pamela Cavazos, the community supervision officer assigned to the trial court testified appellant did not make a timely payment but made the payment on November 14, 1997. The State presented evidence that on October 25, 1997, appellant paid cash for a room at the Hampton Inn.[fn5] Appellant did not present any evidence of his inability to pay the $50.00 prior to November 14, 1997, and the uncontradicted evidence that he paid $86.58 cash for the hotel room in the week following his sentencing supports the inference that his failure to timely pay the <Crime> <Stoppers fee was intentional. Accordingly, we find the evidence is sufficient to prove appellant violated this term of his community supervision. Appellant's eleventh point of error is overruled.

Evidence is sufficient to prove appellant violated this term of his community supervision
LLAMAS v. STATE, 991 S.W.2d 64 (Tex.App.-Amarillo 1998), 991 S.W.2d 64
Based on a Crime> <Stoppers tip, Houston police set up surveillance of a residence in northeast Houston. Police were told that, appellant was in possession of stolen motor vehicle parts. On February 14, 1994, two officers observed the residence. They saw a vehicle that matched the description given by the anonymous informant. The vehicle, an "early eighties" pickup truck, had mismatched doors. One door was left open on the truck. Through binoculars, the officers could see the vehicle identification number on the open door had been altered or removed.

Crime Stoppers tip leads police to set up surveillance
CRAIG v. STATE, 985 S.W.2d 693 (Tex.App.-Houston [1st Dist.] 1999), 985 S.W.2d 693
A jury found appellant, David Glenn Craig, guilty of aggravated sexual assault. Although the indictment contained enhancement paragraphs for prior convictions, one for grand larceny and another for aggravated sexual assault, the trial court found true only the prior conviction for aggravated sexual assault, and sentenced appellant to life in prison. We address: (1) whether the trial court erred by refusing to instruct the jury to disregard testimony after the trial court sustained an objection to a question that called for an inadmissible response; (2) whether a Crime> <Stoppers>' presentation of appellant's photo on television constituted an unduly suggestive pretrial identification procedure; and (3) whether the evidence establishing appellant's identification was legally and factually sufficient. We affirm.

C.L. drove her minivan to a service station to buy a drink. Her seven-month-old daughter was in the rear seat. When C.L. returned to her minivan, appellant entered suddenly through the driver-side door. Appellant drove the minivan into a carwash stall behind the service station. He threatened C.L. with a knife and sexually assaulted her. He threatened to retaliate if she told anyone.

Several months latter, C.L. was watching the <Crime> <Stoppers>' portion of the televised evening news. The report was about appellant. When C.L. saw appellant's face, she was reduced to tears and became ill and vomited. The next day, C.L. phoned <Crime> <Stoppers> and reported the sexual assault.

In-Court Identification
Appellant argues in his second point of error that the trial court erred by denying appellant's motion to suppress C.L.'s in-court identification of him. Appellant argues it was the product of an unduly suggestive out-of-court identification procedure, namely, C.L.'s viewing appellant's picture on the <Crime> <Stoppers>' portion of the evening news.

In the present case, the record does not reflect that the <Crime> <Stoppers' Report involved any police action, much less that it was part of a law enforcement scheme to produce a suggestive identification. Therefore, following the rationale of Rogers, we conclude that the trial court properly denied appellant's motion to suppress.

We overrule appellant's second point of error.

Evidence is sufficient to prove appellant violated this term of his community supervision
EALOMS v. STATE, 983 S.W.2d 853 (Tex.App.-Waco 1998), 983 S.W.2d 853
In Thomas v. State, 837 S.W.2d 106 (Tex.Crim.App. 1992), the appellant was denied access to a recording from a local "crime> <stoppers" program because of a statute which deemed such records confidential. On appeal, the Court of Criminal Appeals considered whether the failure to allow access to the records violated Thomas' Sixth and Fourteenth Amendment rights. The Court held that denial of discovery, either during or before trial, could violate a defendant's due process rights. Id. at 111-12. Thus, the court held, the trial court's application of the confidentiality statute to totally bar Thomas' access to the information violated his due process rights. Id. at 113. Instead, the court should have conducted an in camera review of the information to protect Thomas' rights. The trial court is under a continuing obligation to determine if the produced information contains Brady evidence which should be revealed to the defendant. Id. The Court recognized that "Brady evidence" includes evidence which is exculpatory (by its nature, material) and impeachment evidence that is material. See id. at 114.

It is undisputed that the trial court followed this procedure and conducted an in camera review purporting to search for Brady evidence.[fn1] It is Ealoms position, however, that the court failed to use the proper test for determining whether he had a right to disclosure of the evidence. In refusing to disclose the information, the court stated:

All right. I want the record to reflect that I have been delivered the material that has been subpoenaed by the Assistant City Attorney, Ms. Jones. I have independently examined that material. I cannot find any material that I believe is material to the issues involved in this case. I find that the only matters in it were not sustained by the — in the internal investigations.

Apparently, the court determined that evidence of misconduct would be subject to disclosure only if substantiated through an internal affairs investigation. This is incorrect. We have independently reviewed the file in camera and believe that it contains evidence which might have been used to impeach Doles. We also believe that this evidence, when viewed at the time of the hearing, was favorable to Ealoms' claim of self defense. Thus, we now consider whether, under Brady, there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different. Kyles, 514 U.S. at 434, 115 S.Ct. at 1566; Bagley, 473 U.S. at 682, 105 S.Ct. at 3383; Thomas, 841 S.W.2d at 404.
We have reviewed the entire record. Although Ealoms should have been made aware of the favorable information contained within the file, we cannot say that the evidence is such as to undermine confidence in the outcome of the trial. Bagley, 473 U.S. at 682, 105 S.Ct. at 3383; Kimes, 872 S.W.2d at 702-03. Issues two and three are overruled.

Defendant should have been made aware of favorable information
BUSHNELL v. STATE, 975 S.W.2d 641 (Tex.App.-Houston [14th Dist.] 1998), 975 S.W.2d 641
The prosecutor outlined the agreement for the court, Bushnell confirmed the terms of the agreement, and the court imposed punishment in accordance therewith:

MS. WEBB [State's attorney]: In exchange for the defense's agreement not to appeal, the State recommends probation, five years, fine, 350 hours of community service and random urinalysis throughout the term of probation, $150 fine.

THE COURT: How many community service hours?

MS. WEBB: 350.

THE COURT: Okay. Then — was that your agreement, Mr. Bushnell?

THE DEFENDANT: Yes, ma'am, it was.

THE COURT: YOU understand when I follow that agreement you're not going to be able to appeal this cause?

DEFENDANT: Yes, ma'am.

THE COURT: Then, Mr. Bushnell, the jury having found you guilty of robbery, it now becomes my duty, because you've elected to have me go forward with it, to assess the punishment in this case, and I will assess your punishment at five years in the Institutional Division to be probated for five years, $150 fine, 350 hours of community service, random urinalysis and $50 to Crime> <Stoppers>.

* * *

Anything further, Mr. Hennigan?

MR HENNIGAN [appellant's attorney]: Nothing, your Honor.

MS. WEBB: Nothing further from the State, Judge.

At this point, the jury was released.

Bushnell contends that his waiver of appeal is not binding for two reasons. First, he argues the trial court did not follow the punishment agreement because it added a $50.00 payment to <Crime> <Stoppers>. We do not believe this alters the agreement in a manner that would keep appellant from knowingly, voluntarily and intelligently waiving his right of appeal. First, the additional payment to <Crime> <Stoppers> does not constitute a meaningful departure from the agreement. See Washington v. McSpadden, 676 S.W.2d 420 (Tex.Crim.App. 1984) (recognizing that a trial judge has discretion to add conditions to the sentence agreed to in a plea bargain); Grodis v. State, 921 S.W.2d 502, 504-05 (Tex.App. — Fort Worth 1996, pet. ref'd) (imposing a condition of counseling upheld). "Because a trial court retains continuing jurisdiction over a defendant's probation, it has almost unlimited authority as a matter of law to alter or modify any conditions of probation during the probationary period." Stevens v. State, 938 S.W.2d 517, 520 (Tex.App. — Fort Worth 1997, pet. ref'd). Even if the <Crime> <Stoppers payment violated the terms of the agreement, we note that appellant made no objection to the condition nor did he seek to withdraw from the agreement.[fn1] 

[fn1] See Fielder v. State, 834 S.W.2d 509, 511 (Tex.App. — Fort Worth 1992, pet. ref'd) (holding that if the judge does not intend to follow the agreement, defendant must be allowed to withdraw his plea).

Additional payment to <Crime> <Stoppers> does not
constitute a meaningful departure from the agreement
Even if the <Crime> <Stoppers payment violated the terms
of the agreement, we note that appellant made no objection
to the condition nor did he seek to withdraw from the agreement
JOSEPH v. STATE, 960 S.W.2d 363 (Tex.App.-Hous. (1 Dist.) 1998), 960 S.W.2d 363
Police officers testified that a car like the one the robbers used was recovered the same afternoon.  They obtained finger and palm prints of Willie Crockett inside the car and appellant's prints only on the outside of the car.  Appellant's prints were on the rear fender, the trunk, and the outside of the driver's side window.  A tip from Crime> <Stoppers led to the arrest of Willie Crockett, Jackson, and appellant.

A tip from Crime> <Stoppers led to the arrest
MARTIN v. DARNELL, 960 S.W.2d 838 (Tex.App.-Amarillo 1997), 960 S.W.2d 838
In Thomas v. State, 837 S.W.2d 106 (Tex.Crim.App. 1992), the court was presented with a similar question.  In that case, the defendant had been denied access to a recording from a local "crime> <stoppers>" program because of a statute which deemed such records confidential.  As relevant here, on appeal the Court of Criminal Appeals considered whether the failure to allow access to the records violated Thomas' Sixth and Fourteenth amendment rights.

In considering the question, the Thomas court quoted extensively from Justice Blackmun's concurring opinion in Ritchie, in which he opined that denial of discovery could violate a defendant's rights of confrontation if it limited the effectiveness of cross-examination.  The Court then held that denial of discovery, either during or before trial, could violate a defendant's due process rights.  Thomas v.State, 837 S.W.2d at 111, 112 n. 10.  With relation to Thomas, and even though he conceded that he effectively impeached the State's witness even without the <crime> <stoppers> recording, the court held that the trial court's application of the confidentiality statute to totally bar Thomas's access to the information violated his due process rights.  Id. at 113.

However, even so, rather than provide Thomas with unlimited access to the <crime> <stoppers> records, the court considered the legislative intent in encouraging reporting of crime by protecting the confidentiality of those who provide information to <crime> <stoppers programs.  As the Supreme Court did in Ritchie, the Court of Criminal Appeals held that a proper balance of the defendant's due process rights against the government's interest would be met by an in camera review by the trial court without the presence of attorneys from either the defense or the State.  Thomas v. State, 837 S.W.2d at 114.  The trial court would then be under a continuing obligation to determine if the produced information contained Brady material which should be revealed to the defendant.  Id.
Consideration of these authorities convinces us that the information at issue here is not declared confidential by statute nor is it necessarily constitutionally protected by a right to privacy. However, we believe the government has an interest in protecting witnesses from undue hardship or possible harassment arising from their participation in judicial proceedings that merits an analysis similar to that used by the Ritchie and Thomas courts.  For example, such an interest is recognized in the well established rule granting witnesses immunity from civil liability for statements made in a judicial proceeding.  See e.g., Hurlbut v. Gulf Atlantic Life Ins. Co., 749 S.W.2d 762, 767 (Tex. 1987); Restatement (Second) of Torts § 588 (1977).  It is based on the public policy that the benefits flowing from the uninhibited disclosure of information outweighs the harm which may result from false information.  Hurlbut v. Gulf Atlantic Life Ins. Co., 749 S.W.2d at 768.

There is nothing to indicate that Stangel seeks Martin's financial records for any improper purpose, such as to harass or intimidate her; however, as an appellate court, we must be mindful of the effect of our holding on other cases.  We believe that an in camera review procedure as adopted in the Ritchie and Thomas cases would satisfy the government's interest in protecting its witnesses while satisfying Stangel's Sixth Amendment rights of confrontation and compulsory process and would properly be applicable here. However, those opinions do not specify what, if any, burden a defendant must bear to show his entitlement to an in camera review.  Considering the burden placed on the witness and the trial court, the mere assertion that the documents are material to the defense is insufficient.  In order to be entitled to an in camera review, the defendant must allege with specificity, how he believes the evidence is relevant to the proceeding.  As a cautionary note, because the Court of Criminal Appeals has addressed the standard to be applied in attempts to subpoena records at trial, we express no opinion whether Stangel may or may not be entitled to subpoena Martin's records at trial. See Coleman v. State, No. 491-96, ___ S.W.2d ___ (Tex.Crim.App. April 30, 1997).

Under the authorities we have discussed, and for the reasons we have stated, Martin's petition must be, and is, conditionally granted.  Respondent is directed to issue an order quashing the subpoenas duces tecum.  We are confident he will comply with that directive and the writ of mandamus will issue only if he fails to do so.

Authorities convinces us that the information at issue here is not declared confidential by statute nor is it necessarily constitutionally protected by a right to privacy
An in camera review procedure as adopted in the Ritchie and Thomas cases would satisfy the government's interest in protecting its witnesses while satisfying Stangel's Sixth Amendment rights of confrontation and compulsory process and would properly be applicable here

The mere assertion that the documents are material to the defense is insufficient

In order to be entitled to an in camera review, the defendant must allege with specificity, how he believes the evidence is relevant to the proceeding
EDWARDS v. STATE, 956 S.W.2d 687 (Tex.App.-Texarkana 1997), 956 S.W.2d 687
Ruffin initiated the conversation with Anthony on her own volition.  There is no evidence in the record that Ruffin initiated the conversation at the State's request.  One of the police officers present testified that the police did not ask Ruffin to make any promises to Anthony or do any other action on behalf of law enforcement which would lead Anthony to talk with law enforcement or incriminate himself.  Aside from Anthony's testimony, there is no evidence in the record that the police and Ruffin were working together in such a way as to cause Anthony to incriminate himself.  The record clearly establishes that Ruffin was not acting as an agent of the State and that she did not violate Anthony's constitutional rights by talking with him.[fn3] 
Appellant's first point of error is overruled.

[fn3] On direct examination, Ruffin testified that she initiated contact with the Marshall police and reported her knowledge of the crime, including the identity of the appellant.  On cross-examination, she admitted that charges were pending against her at the time Anthony was arrested.  She testified that the charges were later dropped due to lack of evidence.  She also testified that her motivation to come forward with her knowledge of the crime was to clear her conscience.  Ruffin also received a payment from the Crime> <Stoppers program.

Crime Stoppers tip reported knowledge of crime
LEE v. STATE, 952 S.W.2d 894 (Tex.App.-Dallas 1997), 952 S.W.2d 894
On February 15, 1993, appellant was indicted for aggravated sexual contact with a child under fourteen years of age.  On the State's motion, the trial court reduced the offense to sexual assault.  Appellant waived a jury and pleaded guilty before the trial court.  Pursuant to a plea bargain agreement, the trial court sentenced appellant to ten years' confinement, probated for eight years, and a fine of seven hundred fifty dollars.  The trial court ordered appellant to comply with certain conditions of probation, which included reporting to his probation officer, paying a fine, paying a monthly probation fee, paying a Crime> <Stoppers' fee, paying a monthly sex offenders' fee, and having no contact with anyone under the age of eighteen.

The record shows that appellant received permission from his probation officer to visit nursing homes.  Furthermore, appellant testified on cross-examination that he could do janitorial work. Appellant could have applied at nursing homes for a janitorial position.  Instead of applying for such a position, appellant sat idly at his mother's house when he was not witnessing.  We do not speculate on whether appellant could have obtained a job at a nursing home.  However, appellant's failure to even apply for such a position is evidence of his lack of intent to pay.  And although minors are often visitors at nursing homes, Potter expressly gave appellant permission to go to nursing homes, advising him that this activity would not violate the terms and conditions of his probation.  Appellant, therefore, failed to prove by a preponderance of the evidence the affirmative defense of inability to pay.  The State met its burden to prove that appellant's failure to pay was intentional by offering evidence that appellant had the ability to work, but instead sat at home doing nothing. The trial court's resolution of the facts against appellant presents no abuse of discretion.  We overrule appellant's second point of error.

The trial court's resolution of the facts against appellant presents no abuse of discretion
COLEMAN v. STATE, 956 S.W.2d 98 (Tex.App.-Tyler 1997), 956 S.W.2d 98
On April 19, 1994, a red Ford Probe followed John and Bobbie Luttig to their home, where Mr. Luttig was shot and killed with a .45 caliber semi-automatic handgun.  Following the shooting, the perpetrators drove both the Probe and the Luttig's 1987 Mercedes Benz away from the scene.  The car jackers abandoned the Mercedes a short distance away with a flat tire and a damaged undercarriage.  Several weeks after the incident, Gregg County Crimestoppers received an anonymous tip that Appellant, his older brother, Cedrick Coleman ("Cedrick"), and Napoleon Beazley ("Beazley"), a juvenile, committed the Luttig car jacking/murder

Crimestoppers tip leads to arrest
RICHARDSON v. STATE, 957 S.W.2d 854 (Tex.App.-Tyler 1997), 957 S.W.2d 854
In his second and third points of error, Appellant complains that the trial court abused its discretion in setting unreasonable conditions of probation, and in ordering restitution for the child of the victim.  After the jury recommended probation for Appellant, the trial court ordered a presentence investigation. At the sentencing hearing, the court set the following terms of probation:  (1) intensive supervision, (2) 180 days in Gregg County jail in 90 segments of 48 hours each, (3) 12 months in a substance abuse felony punishment facility, (4) 24 months in a community correctional restitution center, (5) restitution for medical care and funeral expenses in the amount of $9,612.99, (6) restitution to the child of the victim in the amount of $18,656.29, (7) no driving whatsoever for 10 years, (8) 600 hours of community service, (9) electric monitoring for all times that he is not confined, (10) a curfew of 9:45 p.m. until 5:45 a.m. during the term of probation, (11) support of dependent, (12) $50.00 to Crimestoppers, (13) reimbursement to Crime Victim Compensation Fund, (14) probation fees of $40.00 per month, and (15) no good time credit toward any ultimate sentence in the event of a revocation of probation.  The Appellant's argument under the second point of error is that the trial judge "maxed out" on the statutorily allowable conditions of probation.  He recognizes that no appellate decisions have been found, and we have found none either upholding or overturning the trial court's discretion in setting the terms of probation.

Looking at this case in context, the jury assessed punishment and a fine, with all to be probated.  A pre-sentence investigation was ordered and offered into evidence at the sentencing hearing. Appellant did not object to anything that was in the pre-sentence investigation report.  Due to the deadly weapon allegation in the indictment, the defendant could not have gone to the judge for probation.  It was necessary for him to argue for probation to a jury, and his argument was successful.  Even if, in their totality, the terms of probation could be considered unreasonable, they are still much preferred to time in the penitentiary.  We find the trial court, based upon the above Lacy factors, did not abuse its discretion.  Point of error number two is overruled.

The trial court, based upon the above Lacy factors, did not abuse its discretion.
CRAWFORD v. STATE, 934 S.W.2d 744 (Tex.App.-Hous. (1 Dist.) 1996), 934 S.W.2d 744
Appellant, Judy Lynn Crawford, was convicted of capital murder and sentenced to life imprisonment.  This Court affirmed the conviction in Crawford v. State, 863 S.W.2d 152 (Tex.App. — Houston [1st Dist.] 1993) (Cohen, J., concurring and dissenting).[fn1]  Echoing Justice Cohen's dissenting opinion, the Court of Criminal Appeals reversed this Court's decision. Crawford v. State, 892 S.W.2d 1, 3-4 (Tex.Crim.App. 1994) (holding trial court's denial of appellant's proper request for production of Crime> <Stoppers> report amounted to absolute bar to potential Brady[fn2] material in violation of Fourteenth Amendment).  On remand, we abated the appeal and ordered the trial court to hold a hearing, as provided in Thomas v. State, 837 S.W.2d 106, 114 (Tex.Crim.App. 1992),[fn3] to determine the availability and materiality of the <Crime> <Stoppers> report.  The trial court conducted the hearing and found the <Crime> <Stoppers> report is unavailable, having been destroyed by a computer virus in 1991. The only remaining issue is the proper remedy for the Thomas error in this case.

The Error
The Due Process Clause of the Fourteenth Amendment requires the State to disclose any information in its possession which is material to either guilt or punishment.  See Brady, 373 U.S. at 87, 83 S.Ct. at 1196-97.  Impeachment evidence is included within this rule.  United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375, 3380, 87 L.Ed.2d 481 (1985); Thomas, 837 S.W.2d at 112. Appellant had a right to an in camera inspection of Officer Rick Wiatt's <Crime> <Stoppers> report to determine whether it contained exculpatory, or Brady, material.  Crawford, 892 S.W.2d at 3;  see also Thomas, 837 S.W.2d at 114.  The trial court refused appellant's request for production of Wiatt's <crime> <stoppers> report.

The Remedy
Appellant requests a new trial as remedy for the Thomas error.  She argues the failure of the trial court to order an in camera inspection of the <Crime> <Stoppers> report is per se reversible error.  In the alternative, she argues the failure to order an in camera inspection is reversible error under Harris v. State, 790 S.W.2d 568 (Tex.Crim.App. 1989).  The State initially argued that any error was harmless because appellant was attempting to impeach Officer Wiatt on a collateral matter. Now the State urges application of a harmless error analysis under Shelby v. State, 819 S.W.2d 544 (Tex.Crim.App. 1991).

Under a harmless error analysis, this Court must reverse appellant's conviction if it is not satisfied beyond a reasonable doubt that the error did not contribute to the conviction or to the punishment.  See TEX.R.APP.P. 81(b)(2).  In this case, we need only consider whether the error contributes to appellant's conviction, because the State chose not to seek the death penalty. When the State does not seek the death penalty, a defendant's capital murder conviction automatically results in a life prison term.  TEX.PENAL CODE ANN. § 12.31 Penal(b) (Vernon 1994).  Punishment cannot be affected, because the trial court has no discretion.

In its motion for rehearing, the State urges that the unavailability of the Crimestopper>'s Report is analogous to the "failure to preserve evidence" cases which require a showing of bad faith for a finding of denial of due process.  The State claims that the testimony at the hearing on remand established that the report had been unavailable from the latter part of 1991 due to a virus.  Thus, when the case was tried in December 1991, the trial court would have been unable to examine the report to determine if it contained exculpatory material.

We agree with the State that the rule in Shelby is a more appropriate standard for our analysis because it deals with the improper exclusion of evidence, not the improper admission of evidence, as in Harris.  See Young v. State, 891 S.W.2d 945, 948 (Tex.Crim.App. 1994). Under Shelby, when conducting a harmless error analysis, this Court must first assume the damaging potential of the <Crime> <Stoppers> report is fully realized.  819 S.W.2d at 550.  While appellant's request for production arose in an attempt to determine whether Officer Wiatt had made a particular entry in the <Crime> <Stoppers> report, the full extent of the damaging potential far exceeds the absence of that entry. Appellant was not only entitled to disclosure of the <Crime> <Stoppers> report to check for such an entry, but also for any Brady material.  Brady material includes both exculpatory and impeachment evidence.  Bagley, 473 U.S. at 676, 105 S.Ct. at 3380; Thomas, 837 S.W.2d at 112.  The trial court's failure to order an in camera inspection infringed on appellant's right to the disclosure of information under the rule in Brady. Crawford, 892 S.W.2d at 3.  The scope of the in camera inspection contemplated by the Thomas holding includes all Brady material.  See Thomas, 837 S.W.2d at 114.  Here, there is no report to inspect and, thus, no factual findings regarding materiality by the trial court.

Through no fault of appellant, the record is insufficient to evaluate the full damaging potential of the report.  Because it is impossible to satisfy this first part of the Shelby analysis, we cannot conclude beyond a reasonable doubt that the Thomas error did not contribute to appellant's conviction.  We do not reach appellant's argument based on per se reversible error because we are required to reverse appellant's conviction under a harmless error analysis.

The State relies on the following question and answer from the hearing on remand:

Q: And you wouldn't have been able to get to it  [the <Crimestopper>'s Report] in late 1991 could you?

A: No, sir.

Admittedly, taken out of context, this excerpt supports the State's position that the <Crimestopper>'s Report was unavailable in December of 1991 when appellant's trial took place. However, other portions of the statement of facts demonstrate that the phrase "late 1991" could not be pinned down:

Q: And you said late '91, is there any method by   which you could give us a more exact time period?

A: I guess I don't know — I don't know if the Computer Warehouse kept any files on when I was there.  Since they didn't charge me anything for it I don't know if they keep any files on it, either.

Q: Would you have known whether it would have been before Thanksgiving?  Would you remember that?

A: It would just be speculating, sir.

We observe that the trial court remarked that the Report probably wasn't available at the time (of trial when) the witness was on the stand, while admitting uncertainty about the matter. This is consistent with the trial court's finding that the Report "was destroyed during the pendency of this matter either by the virus or by the purging which was necessary because of the virus." It is also consistent with the trial court's conclusion the Report is no longer available and "was destroyed either by a virus in the latter part of 1991 or by a purging of the information in May, 1992 which was necessary action due to the virus."

The issue in this case is a close one;  its resolution ultimately turns on who bears the burden.  We have previously concluded the, so the burden is trial court erred in denying access to the <Crimestopper's Report effectively on the State to show harmlessness beyond a reasonable doubt. TEX.R.APP.P. 81(b)(2).  Because the trial court could not conclude with certainty, based on the evidence presented, that the Report was unavailable at the time of trial in December 1991, the State did not meet its burden of showing the error was harmless beyond a reasonable doubt.

Accordingly, we overrule the State's motion for rehearing.

[fn3] Thomas was decided after the trial in this case. It held that the statutory confidentiality safeguards of <Crime> <Stoppers reports must yield to a defendant's due process rights under Brady.  Thomas, 837 S.W.2d at 113.
Trial court erred in denying access to the <Crimestopper's Report
State did not meet its burden of showing the error
was harmless beyond a reasonable doubt
PARISH v. STATE, 939 S.W.2d 201 (Tex.App.-Austin 1997), 939 S.W.2d 201
Parish was arrested pursuant to a search and arrest warrant obtained after an unknown citizen called to inform Crime> <Stoppers> that Freddie Parish, also known as Freddie Holmes, had "numerous cookies" of crack cocaine, which he was selling from room 235 of the Ramada Inn on North Interstate Highway 35; that Parish was a large, dark-complexioned black male over six feet tall, approximately 30 years of age;  and that Parish lived in the Craigwood subdivision in Austin and was currently driving a borrowed purple Toyota Corolla with license plate MCR-79C.

The State asserts that its corroboration of all of the information given, along with the additional fact that Parish had been previously convicted of possession of a controlled substance, demonstrates the probability that the information was reliable. The State relies on Angulo in support of its argument, contending "it is the amount of corroboration of the tip that controls the issue of probable cause."  The trial court agreed, stating at the suppression hearing:

It appears to me that when you have information from a concerned citizen through <Crime> <Stoppers and the concerned citizen does not wish to be identified, the question then is not the credibility of the concerned citizen, but the credibility of the information that he gives to the police department;  and it appears here that all the information that he gave was found to be true.

Both Gates and Angulo involved significant circumstances in addition to the anonymously provided information, raising the suspicion to the level of probable cause.  By contrast, in Rojas, a confidential informant told police he "was advised" that a car owned by the defendant had marijuana in the trunk and would be at a funeral that day.  Police followed the car from the cemetery to a truck stop where they detained the suspects long enough to obtain a drug dog to sniff the car, after which a search warrant was obtained.  The court of criminal appeals held:

[I]n order to satisfy the totality of the circumstances test, when an anonymous tip is relied upon to furnish probable cause, the informer must assert personal knowledge or there must be additional facts showing reason to believe that the contraband sought will probably be where the information indicates it will be.

Rojas, 797 S.W.2d at 44.  Thus, corroboration of a bare tip that a person is engaging in criminal activity is insufficient to create probable cause for a search warrant; rather, it is the amount and nature of the corroborated details within the tip that is important.  See Gates, 462 U.S. at 225, 103 S.Ct. at 2325; White, 496 U.S. at 332, 110 S.Ct. at 2417;  Rojas, 797 S.W.2d at 44;  Angulo, 727 S.W.2d at 280.  In White, a confidential informant told police that White, carrying drugs, would leave a particular apartment at a certain time in a certain vehicle and drive to a particular motel.  The Supreme Court found that, although "a close case," the caller's "ability to predict . . . future behavior " created a sufficient indicia of reliability to provide reasonable suspicion justifying the investigative stop. White, 496 U.S. at 332, 110 S.Ct. 2412 (emphasis in original). The intimate nature of the caller's information provided the tip's reliability.[fn7] 
Arrest and search warrant obtained after Crime Stoppers tip
PRESTON v. STATE, 934 S.W.2d 901 (Tex.App.-Hous. (14 Dist.) 1996), 934 S.W.2d 901
In point of error five, appellant contends the trial court erred in ordering restitution to an entity not named in the indictment in this cause.  Specifically, he argues that appellant was ordered to pay, as restitution, $2,000.00 to Metsco and, if the company cannot accept payment, then the money is to be paid to crime> <stoppers> in Houston.  Appellant contends this order violates state law and should be deleted from the judgment.  Appellant cites Martin v. State, 874 S.W.2d 674 (Tex.Crim.App. 1994) as authority for his argument that Metsco was not a "victim of the offense of conviction" since Metsco was not the named victim in the indictment.  We agree.

Martin construed Article 42.12, section 11(b), Texas Code of Criminal Procedure, which provided:

(b) A court may not order a probationer to make any payment as a term and condition of probation, except for fines, court costs, restitution to the victim, and other terms or conditions related personally to the rehabilitation of the probationer or otherwise expressly authorized by law.

Id. at 676.

In Martin, the court of criminal appeals held that this limitation of restitution to "the victim" refers to the victim of the crime for which the defendant has been charged, convicted and sentenced.  Id. at 677.  The court did not define who would be a "victim" and stated:  "We see no evidence in the language of article 42.12 § 11 or otherwise to indicate that the legislature intended that restitution may be ordered payable to persons other than the victim of the offense of conviction, who also suffered as a result of a scheme of which the offense of conviction was a part." Id. at 679.  In this case, Kassing was named in the indictment as the person who paid money to appellant to influence appellant's conduct with appellant's company. Kassing was the agent, partner and part-owner of Metsco.  Kassing used Metsco's money to buy the conduct of appellant and signed the check to appellant.  There is no evidence in the record to show that Metsco was a willing participant, knew anything about the $2,000.00 payment, or claimed it was defrauded by its partner, Kassing. Kassing was never charged or indicted for any crime.  There is nothing in the record that would establish Metsco as a "victim" of the crime.  The evidence tends to show Metsco participated in the crime by furnishing the bribe money to appellant.  Accordingly, the condition of probation requiring restitution to Metsco of the $2,000.00 bribe is invalid;  Metsco was not a "victim." Martin, 874 S.W.2d at 679.  At best, Metsco's partners, other than Kassing, "also suffered as a result of a scheme of which the offense of conviction was a part." Id.  Furthermore, the designation of <crime> <stoppers> Houston as an alternative recipient of the $2,000.00 restitution should Metsco not accept it, is likewise invalid.  <Crime> <stoppers> is likewise not a "victim" entitled to restitution.  <Crime> <stoppers> is entitled to only one payment in an amount not to exceed $50.00 pursuant to article 42.12, section 11(a)(23), Texas Code of Criminal Procedure. The <crime> <stoppers> payment can be made a condition of probation, but we find no authority whereby <crime> <stoppers> can be the recipient of a victim's restitution pursuant to article 42.12, section 11(b), Texas Code of Criminal Procedure, which specifically directs restitution to the victim only.  Id. at 676.

Where a trial court imposes an invalid condition of probation, the proper remedy is to reform the judgment by deleting the invalid condition.  Ex parte Pena, 739 S.W.2d 50, 51 (Tex.Crim.App. 1987).  Accordingly, we reform the judgment by deleting the requirement that appellant pay $2,000.00 to Metsco or to <crime> <stoppers Houston, as an alternative recipient.  We find the remaining conditions of probation to be valid.  Appellant's point of error five is sustained as to his complaint about the restitution provision only.  Appellant's point of error five as to the remaining conditions of his probation is overruled.  See also Martinez v. State, 874 S.W.2d 267, 268 (Tex.App. — Houston [14th Dist.] 1994, pet. ref'd).

The judgment of the trial court is affirmed as modified.

We find no authority whereby <crime> <stoppers> can be the recipient of a victim's restitution pursuant to article 42.12, section 11(b), Texas Code of Criminal Procedure, which specifically directs restitution to the victim only
MULLINGS v. STATE, 934 S.W.2d 688 (Tex.Cr.App. 1996), 934 S.W.2d 688
In a single trial, a Comanche County petit jury found appellant, Jane D. Mullings, guilty of (a) three counts of misapplication of fiduciary property of the value of $10,000 or more but less than $100,000, (b) twenty counts of misapplication of fiduciary property of the value of $200 or more but less than $10,000, and (c) 72 counts of commercial bribery.  See Tex.  Penal Code §§ 32.43 Penal and 32.45.  All of the offenses occurred in 1992 and related to appellant's operation of bingo games for three Comanche County organizations, including Comanche County Crime> <Stoppers>, Inc. The jury assessed punishment at, among other things, imprisonment for two years and a $5,000 fine, and the trial court ordered restitution. The Eleventh Court of Appeals affirmed the judgment of the trial court.  Mullings v. State, 917 S.W.2d 334 (Tex.App. — Eastland 1996).  We granted appellant's petition for discretionary review[fn1] to determine whether the court of appeals erred in holding that the foreman of the grand jury that indicted appellant was not disqualified under Article 19.08(8) of the Texas Code of Criminal Procedure.  See Tex.R.App. Proc. 200(c)(2).

After hearing oral argument and reviewing the record, we conclude that our decision to grant appellant's petition was improvident.  Accordingly, we dismiss appellant's petition. See Tex.R.App.Proc. 202(k).

[fn1] Appellant's ground for review read as follows:  "Did the Court of Appeals err when it found that the Grand Jury Foreman who was the president and the only witness testifying on behalf of [Comanche County <Crime> <Stoppers, Inc.] was not a complainant within the meaning of Article 19.08(8) of [the] Texas Code of Criminal Procedure?"

Decision to grant appellant's petition was improvident
DIXON v. STATE, 923 S.W.2d 161 (Tex.App.-Fort Worth 1996), 923 S.W.2d 161
To balance these competing interests, the trial court must conduct an in camera review of the requested information to determine whether it contains any Brady material.  Id. at 60, 107 S.Ct. at 1002-03, 94 L.Ed.2d at 59; see also Thomas, 837 S.W.2d at 114 (both State's and defendant's interests can be served by trial court conducting in camera review of crime> <stoppers information).  The in-chambers inspection must be conducted "in a manner conducive to 'scrupulous protection against any release or publication of material not found by the court . . . [to be] relevant to the issues of the trial for which it is sought.'" Texas Bd. of Pardons & Paroles v. Miller, 590 S.W.2d 142, 145 (Tex.Crim.App. 1979) (orig. proceeding) (quoting United States v. Nixon, 418 U.S. 683, 714, 94 S.Ct. 3090, 3111, 41 L.Ed.2d 1039, 1067 (1974)).  Neither the State nor the attorney for the defendant should be present. Thomas, 837 S.W.2d at 114.  If upon inspection the trial court deems any of the information material, the court must release this material information, and no other, to the defendant.  Id.  The decision of whether to make any of the information available to the defendant is a matter of discretion on the part of the trial court and is reviewable under an abuse of discretion standard.  Miller, 590 S.W.2d at 145; see also Texas Dep't of Corrections v. Dalehite, 623 S.W.2d 420, 424 (Tex.Crim.App. 1981) (orig. proceeding) (trial court's decision regarding need for disclosure of confidential parole information should be reviewed under abuse of discretion standard).

After reviewing the DHS records, we find that they did not contain any material information that would have had a reasonable probability of affecting the outcome of Dixon's trial.  Thus, the trial court did not abuse its discretion when it denied him access to these records.  Point of error four is overruled.

DHS records did not contain any material information that would have had a reasonable probability of affecting the outcome of Dixon's trial

MCFARLAND v. STATE, 928 S.W.2d 482 (Tex.Cr.App. 1996), 928 S.W.2d 482
Four days after the instant offense, Craig Burks, appellant's nephew, phoned Crime> <Stoppers> with information pertaining to the crime.[fn3]  Burks stated that appellant, Albert Harris, and Michael Clark were each involved in the robbery.

Appellant claims that Burks is an accomplice as a matter of law because:  (1) Burks was taken to the crime scene two weeks before the offense by Mike Clark;  (2) Burks admitted he used to steal cars for Clark;  (3) Burks was a suspect in the case when he called <Crime> <Stoppers;  and (4) Burks was drinking beer bought from the proceeds of the robbery.  We first note that Burks was never indicted for the instant offense.  Also, there is no evidence that Burks was ever a suspect in the case.[fn32]  A witness is not an accomplice witness merely because he may have known of the offense and did not disclose it or even concealed it. Kunkle, 771 S.W.2d at 439. Furthermore, complicity with an accused in the commission of another offense does not make that witness an accomplice in the offense for which the accused is on trial if there is no showing of the witness' complicity in that particular offense. Id.  There is no evidence that Burks made any affirmative act to promote the commission of the crime either before, during, or after the offense.  Therefore, Burks was not an accomplice as a matter of law or fact.  Id. At 438-41.  The trial court did not err in failing to submit appellant's requested instruction.  Point of error nineteen is overruled.

Witness is not an accomplice witness merely because he may have known of the offense
HACKLEMAN v. STATE, 919 S.W.2d 440 (Tex.App.-Austin 1996), 919 S.W.2d 440
3. Your Affiant has reviewed Texas Department of   Public Safety criminal history records that indicate that on January 14, 1991, REEL was   arrested for Burglary of a Habitation by the Austin Police Department.  A review of the above arrest by Your Affiant indicates that the arresting officer, Ralph Harrington, had received information from Crime> <Stoppers that REEL had hid methamphetamine in the backseat of the patrol unit that transported REEL to the Travis County Jail.  A subsequent search of the backseat area of Officer Harrington's patrol unit produced two vials and five baggies of a white powdery substance that tested positive for methamphetamine.

We are instructed by Gates that as a reviewing court it is our duty to simply insure that the magistrate had a substantial basis for concluding that probable cause existed.  Gates, 462 U.S. at 238-39, 103 S.Ct. at 2332.  This we have done and we are satisfied that probable cause is shown by the affidavit and that the issuing magistrate had a substantial basis for concluding that the contraband could be found in the residence designated. We hold appellant was not deprived of his constitutional and statutory rights and overrule points of error four, five, and six.

Probable cause was shown

Appellant was not deprived of his constitutional and statutory rights

MULLINGS v. STATE, 917 S.W.2d 334 (Tex.App.-Eastland 1996), 917 S.W.2d 334
The jury convicted Jane D. Mullings of 95 felony offenses which were committed in connection with her operation of bingo games for: the Veterans of Foreign Wars, Post 8460 Auxiliary; the Comanche Hospital Guild; and the Comanche County Crime> <Stoppers>, Inc. The offenses were listed as separate counts in one indictment, and they were jointly tried. The jury assessed appellant's punishment on three second degree felony offenses at two years imprisonment and a fine of $5,000, refusing her request for probation; it assessed her punishment on 92 third degree felony offenses at ten years imprisonment and a fine of $2,500, granting her request for probation.[fn1] We affirm the convictions.

Appellant called three members of the grand jury to testify during the hearing on her motion to quash the indictment. Eldon Tupin testified that he was foreman of the grand jury which indicted appellant. Tupin also testified that he was not a member of the Comanche County <Crime> <Stoppers>, Inc. while he was on the grand jury but that he had previously been a member for about two years and had served as its president "from sometime in ninety-one to the end of ninety-two." The indictment was dated September 27, 1993. Tupin was the nonprofit corporation's president at the time of some of the offenses listed in the indictment. Even if the record had shown that Tupin was an officer of the nonprofit corporation at the time the indictment was returned, that would not make him a "complainant" within the statutory prohibition. Bill Evans' testimony indicates that he was a member of the Comanche County <Crime> <Stoppers>, Inc. at the time he served on the grand jury which indicted appellant; however, that does not make him a "complainant" within the statutory prohibition. The nonprofit corporation was the complainant,[fn3] not its members or officers. Terry C. Hodges testified that he was a member of the Veterans of Foreign Wars but that he was not a member of the auxiliary. None of these witnesses signed complaints in connection with the offenses named in the indictment.

[fn3] The word "complainant" includes the victim of the offense. See Flynn v. State, 667 S.W.2d 235 at 238 (Tex.App. — El Paso 1984), aff'd, 707 S.W.2d 87 (Tex.Cr.App. 1986).

The Veterans of Foreign Wars, Post 8460 Auxiliary and the Comanche County <Crime> <Stoppers>, Inc. were two of the complainants named in the indictments. Tupin was foreman of the grand jury which indicted appellant. Tupin was not a member of the Comanche County <Crime> <Stoppers>, Inc. while he was on the grand jury but had been the nonprofit corporation's president at the time of some of the offenses listed in the indictment. Evans was a member of the Comanche County <Crime> <Stoppers>, Inc. at the time he served on the grand jury which indicted appellant. Hodges was a member of the Veterans of Foreign Wars but was not a member of the Auxiliary.

Three of the State's witnesses, Twylah Jo Beaty, Gladys Posey, and Linda Posey, testified that they had seen appellant cut "three-on" cards into "one-on" bingo cards. Another witness for the State, Ron Moe, testified that appellant had him cut "three-on" cards into "one-on" cards which would then be sold for $1.00 each. The evidence showed that no "one-on" cards were purchased during the year, but the books kept by appellant showed "one-on" card sales. The State's auditors estimated that the "potential unreported receipts" for the three Bingo charities were $77,118 (Veterans of Foreign Wars, Post 8460 Auxiliary), $39,460 (Comanche Hospital Guild), and $24,980 (Comanche County <Crime> <Stoppers>, Inc.). A rational fact finder could find beyond a reasonable doubt that appellant was guilty of misapplication of more than $10,000 from each of the three charities who were to profit from the Bingo games. Further, those findings are not against the great weight of the evidence presented at trial so as to be "clearly wrong and unjust." Clewis v. State, slip opinion at Page 13, ___ S.W.2d at ___, ___.

We also hold that the evidence is "legally" and "factually" sufficient to support the jury's verdicts on Count Nos. 25 through 96 of the indictment. The president of the hospital guild testified that the guild never consented to having a portion of the lease money paid back to appellant. The treasurer of the Veterans of Foreign War Post 8460 Auxiliary testified that the auxiliary did not consent to appellant receiving a part of the rent payments which were paid for the lease of the building. Eldon Tupin, former President of Comanche County <Crime> <Stoppers, testified that he did not know that appellant got any of the rent money back from Gladys Posey. The sixth point of error is overruled.

The motion for rehearing is overruled.

Evidence is "legally" and "factually" sufficient to support the jury's verdicts
DRAHEIM v. STATE, 916 S.W.2d 593 (Tex.App.-San Antonio 1996), 916 S.W.2d 593
In February 1989, E.S. moved back in with her mother, M.S. On the evening of her return, E.S. related to her mother what had happened.  M.S. reported the matter to the police, who proceeded to investigate.  In May 1989, the District Attorney's office filed charges against Draheim for aggravated sexual assault and indecency with a child.  The videotape had not been found, however, and Draheim denied any involvement.  But on October 2, 1989, Crime> <Stoppers> received the videotape in a package with no return address.

On retrial, Draheim again filed an application for probation. This time, however, Draheim pleaded guilty to, and elected sentencing by, the jury.  The State showed the videotape to the jury and introduced the testimony of seven witnesses:

Patty Walsh, Douglas Stockton, Richard Garcia, and Gene Henderson — These law enforcement officers testified to <Crime> <Stopper's receipt of the videotape, its authenticity, and their identification of Draheim and E.S.

In short, while Draheim's videotape was unquestionably prejudicial, it was not unfairly prejudicial.  And, while the tape was cumulative of E.S.'s testimony in the sense that it depicted the same events, it was not needlessly cumulative of any evidence of the extent of Draheim's moral blameworthiness. Accordingly, the trial court acted within the ambit of its discretion in admitting the videotape, and Draheim's second point of error is overruled
Videotape received by Crime Stoppers of sexual assault of a minor 

Leads to arrest

Videotape was not unfairly prejudicial

GIBSON v. STATE, 908 S.W.2d 314 (Tex.App.-El Paso 1995), 908 S.W.2d 314
Arturo Fuentez, a police officer with the Odessa Police Department, testified that he investigated the burglary of the Corn Dog 7.  Based upon an anonymous Crime> <Stoppers> tip, and a conversation with an inmate in the county jail identified only as Mr. Woods, Fuentez suspected Appellant and Carrol in the commission of this offense.  He also received information from Appellant's roommate, John Guinn, which corroborated the <Crime> <Stoppers tip.  Finally, in response to the prosecutor's question asking him to relate the basis of his probable cause to obtain an arrest warrant for Appellant, Fuentez testified that he received written statements from Woods, Carrol, and Guinn "indicating that [Appellant] had taken part and committed this crime."

The independent evidence shows that Appellant had a motive to commit this offense in that he had been angry due to his termination from employment two months earlier.  The evidence also shows, at least to some extent, that Appellant had an opportunity to commit this offense in that he associated with Carrol and he had knowledge of the lack of security at the business by virtue of his prior employment.  Evidence which merely goes to show motive or opportunity of the accused to commit the crime, or an association between the accused and the accomplice, is insufficient alone to corroborate an accomplice witness.  Leal v. State, 782 S.W.2d 844, 852 (Tex.Crim.App. 1989); Reed v. State, 744 S.W.2d 112, 127 (Tex.Crim.App. 1988); Cherb v. State, 472 S.W.2d 273, 280 (Tex.Crim.App. 1971).  It may, however, be considered in connection with other evidence tending to connect the accused with the crime.  Reed, 744 S.W.2d at 127.

The only other evidence which might arguably tend to connect Appellant to the crime is the hearsay testimony of Officer Fuentez that he had received information from Woods, Carrol, and Guinn "indicating" that Appellant had committed this offense.  For the following reasons, we conclude that Fuentez' testimony does not serve as independent evidence tending to link Appellant to the crime.  The record does not reflect the substance of what the inmate or Guinn told Fuentez or the basis of their knowledge. Thus, it is unclear whether their information is independent of the accomplice evidence and whether, taken alone, it would tend to connect Appellant to the crime.  Likewise, it does not appear that Fuentez' probable cause belief concerning Appellant's involvement in the offense is independent of the accomplice evidence.  In the absence of a showing that this evidence is independent of the accomplice evidence, it does not serve to corroborate the accomplice witness.

We have found no other evidence which tends to connect Appellant to the commission of the burglary.  Because the evidence showing Appellant's motive and opportunity to commit the offense and his association with Carrol is alone insufficient to corroborate the accomplice testimony, the evidence is insufficient to support Appellant's conviction. Accordingly, we reverse the judgment of the trial court and direct the entry of a judgment of acquittal.

The absence of a showing that this evidence is independent of the accomplice evidence, it does not serve to corroborate the accomplice witness
47,200.00 DLLRS U.S. CURRENCY v. ST, 883 S.W.2d 302 (Tex.App.-El Paso 1994), 883 S.W.2d 302
In June of 1991, police officer Luis Marquez received several "Crimestopper>" tips that Mary Noble[fn1], Appellant, and her sister, Diane Vigil, had transported "four hundred to six hundred pounds of marijuana to Oklahoma, and Dallas and other parts of the United States."  Officer Marquez testified that as a result of this information, he arranged with the city sanitation department to have the trash at Noble's residence picked up and delivered to him.  The trash contained approximately one and a half pounds of marijuana residue. Based on this evidence and the prior information, the officer obtained a search warrant which the police executed on November 1, 1991.  In the search of Noble's home and yard, they found approximately 350 pounds of marijuana in a shed in her backyard.  A hydraulic compactor or press, on a bracket of which was found some marijuana seeds and residue, was discovered in another shed.  In Noble's bedroom, the police found $47,200 cash in a plastic bag inside a brown paper bag, a handgun, house papers, and marijuana residue in the dust bag attached to a vacuum cleaner.  In another bedroom used by Diane Vigil, officers found marijuana residue, boxes of fabric softener wrapped with the marijuana, a scale, and a large amount of baking soda boxes.  As part of a subsequent investigation, the bag containing the $47,200 cash was hidden in Noble's bedroom.  A K-9 police dog, brought to the house for the purpose, alerted on the bag of money, apparently by scratching, pawing, barking, and pointing at it.  According to Officer Marquez, Vigil told him at the time of the search that she had used Noble's 1984 Chevrolet Van and a 1988 Mercury Grand Marquis (both of which were seized subject to this forfeiture proceeding) to transport marijuana in the past, in exchange for which she would receive sums of money.

EVIDENCE SHOWING COMMISSION OF A FELONY
The previously recited factual background as shown by the evidence and record on appeal is sufficient to show that a felony, some Chapter 481 felony, was committed by Noble or Vigil or both. In particular, it is a felony to possess more than four ounces of marijuana.  TEX.HEALTH & SAFETY CODE ANN. Sec. 481.121 Health & Safety (Vernon Supp. 1994).  Certainly, Noble and Vigil had more than four ounces of marijuana in their possession.  It is also a felony to knowingly or intentionally deliver more than one-fourth ounce of marijuana.  Id. Sec. 481.120. The <Crimestopper's tip, the marijuana residue in the garbage, the amount of marijuana on hand, the scales, the hydraulic press and packaging equipment, and Vigil's admission would be some evidence that one or both of the women, as parties were delivering marijuana.  Points of Error Nos. One and Two are overruled.

CRAWFORD v. STATE, 892 S.W.2d 1 (Tex.Cr.App. 1994), 892 S.W.2d 1
Appellant was convicted of capital murder and sentenced to life imprisonment.  Tex.Penal Code Ann. § 19.03 Penal(a)(3).  The Court of Appeals affirmed.  Crawford v. State, 863 S.W.2d 152  (Tex.App. — Houston [1st Dist.] 1993).  We granted appellant's petition for discretionary review to determine whether, under our opinion in Thomas v. State, 837 S.W.2d 106 (Tex.Crim.App. 1992), a defendant must seek extraordinary relief from the Texas Supreme Court before she may obtain a witness' prior written statement in the form of a Crime> <Stoppers> report.[fn1] 
Appellant was convicted of employing two men, Louie John Brown and Thomas R. Oliver, to murder her husband for a sum of money.  Brown testified that he had promised to pay Oliver $500 for committing the offense, and that he had stated the same to <Crime> <Stopper>'s investigator, Rick Wiatt, several days after the offense.  Wiatt's testimony on direct examination was consistent in this regard.  On cross-examination of Wiatt, appellant pointed out that Wiatt's offense report did not mention the promised payment to Oliver, although Wiatt testified that he had been informed of that detail by both Brown and Brown's ex-wife to whom Brown had confessed.  Wiatt conceded the omission from the offense report but stated that he had recorded that detail in the <Crime> <Stopper>'s report. Thereupon appellant requested a copy of the <Crime> <Stoppers> report pursuant to Rule of Criminal Evidence 614.  Determining that under certain Government Code provisions a <Crime> <Stoppers> report may only be obtained upon an order of the Texas Supreme Court which could take several days, the trial court denied appellant's request.[fn2] 
In Thomas, the offense at issue was reported to the Dallas <Crime> <Stoppers> by phone.  The phone call was tape recorded. Prior to trial the defendant sought by application from the Texas Supreme Court any information from Dallas <Crime> <Stoppers> pertaining to the offense at issue.  Thomas, 837 S.W.2d at 108. The defendant's application was denied. During trial the defendant moved for production of the <Crime> <Stoppers> tape recording,[fn5] but the trial court denied the request on the ground that the Government Code provisions prohibited production. The defendant's request to declare the Government Code provisions unconstitutional was denied.  Before this Court the defendant argued that Government Code sections 414.007 Gov’t and 414.008 violated his due process rights by barring access to potential Brady material.[fn6]  The State argued that the <Crime> <Stoppers> provisions serve a compelling state interest which justify infringement on the defendant's due process rights to a fair trial.  We agreed with the State that its compelling interest in law enforcement justifies the confidentiality provisions in the <Crime> <Stoppers> statute. Id. at 113.  However, we further held that those confidentiality provisions had been interpreted too narrowly by the trial court and as applied to the defendant in that case:

The problem, as we see it, is that the confidentiality provisions of the <crime> <stoppers> statute, as interpreted by the trial court and as applied to appellant, reach too far.  They operate to totally bar a defendant access to information that may be material, whether in the possession of the State or any other person.  Denial of access to information which would have a reasonable probability of affecting the outcome of a defendant's trial abridges a defendant's due process rights and undermines the court's duty to vindicate Sixth Amendment rights.  There is no interest that could be asserted by the Legislature that would be compelling enough to justify such a result.

In fact, the language of the <crime> <stoppers> statute indicates that the Legislature intended otherwise. . . .  [B]y allowing for production of the <crime> <stoppers> records pursuant to a court order, the Legislature clearly recognized that the confidentiality provisions must yield in some cases.  We find that under the narrow circumstances of this case production is constitutionally required.

Id.  We held that the defendant had a constitutional right to production of <Crime> <Stoppers> information in possession of the local <Crime> <Stoppers> program, the <Crime> <Stoppers> Advisory Council or the District Attorney's office. Id. at 113- 4.  We emphasized that an in camera review would satisfy due process requirements and meet the concerns of the State in ensuring confidentiality. Id. at 114.  Only if the trial court determines that the information is material, is it released to the defendant.

The Court of Appeals in the instant case held that "it was appellant's burden to obtain" the report and because "there is no showing that appellant sought to obtain the report through an extraordinary proceeding, such as the defendant attempted in Thomas " the trial court did not abuse its discretion in refusing to recess the trial to allow appellant time to obtain the report. Crawford, 863 S.W.2d at 165.  The Court of Appeals did not cite any authority in support of its placement of the burden on appellant to make a pretrial attempt to obtain the <Crime> <Stoppers> report, other than our opinion in Thomas.   We hold that there is nothing in our opinion in Thomas purporting to place such a burden on a defendant as a prerequisite to obtaining Brady material under the Fourteenth Amendment.  Although the defendant in Thomas did make pretrial efforts to obtain the <Crime> <Stoppers> information, our holding was not predicated on those efforts.  Rather, our holding focused on the fact that the Government Code provisions operated as a bar to potential Brady material in violation of the Fourteenth Amendment.  Moreover, appellant in this case could not have made a pretrial attempt to obtain production since she did not know of the existence of the report until Wiatt's testimony at trial.[fn7]  The trial court's denial of appellant's proper request for the report's production, as soon as she was made aware of its existence, amounted to an absolute bar to potential Brady material in violation of the Fourteenth Amendment.[fn8]  See Thomas, supra.  As we stated in Thomas, "[d]enial of access to information which would have a reasonable probability of affecting the outcome of a defendant's trial abridges a defendant's due process rights. . . ."  Thomas, 837 S.W.2d at 113. Accordingly, we hold the Court of Appeals erred in concluding on the basis of Thomas that appellant was not entitled to a recess to obtain production of potential Brady material because appellant had not made pretrial efforts to obtain it pursuant to the Government Code.

In Thomas we abated the appeal and remanded to the trial court to issue subpoenas for production of the report. We then directed that the trial court make findings of fact and forward them to this Court.  Thomas was a capital murder case which was directly appealed to this Court.  In this petition for discretionary review case, we believe the Court of Appeals is the appropriate court to further address these issues and decide the proper course of action.  Therefore, having held that the Court of Appeals erred in concluding that production of the report was not compelled under Thomas, we reverse and remand to that court for proceedings consistent with this opinion.

[fn1] Specifically, we granted the following ground for review:

Does this Court's recent decision in Thomas v. State, 837 S.W.2d 106 (Tex.Crim.App. 1992), require a defendant who is informed mid-trial of the existence of a witness' prior written statement in the form of a <Crime> <Stopper>'s report, to seek extraordinary relief from the Texas Supreme Court before she is entitled to an in camera review by the trial judge of that report for impeachment purposes?

[fn2] Texas Government Code § 414.007 Gov’t provided at the time of appellant's trial that "Council records relating to reports of criminal acts are confidential."  "Council" is defined as the <Crime> <Stoppers> Advisory Council.  Tex.Gov't Code § 414.001. GOV'T Government Code section 414.008 Gov’t provided in relevant part that:

(a) Evidence of a communication between a person submitting a report of a criminal act to the council or a local <crime> <stoppers> program and the person who accepted the report on behalf of the council or local <crime> <stoppers> program is not admissible in a court or an administrative proceeding.

(b) Records of the council or a local <crime> <stoppers> program concerning a report of criminal activity may not be compelled to be produced before a court or other tribunal except on order of the supreme court.

Since appellant's trial, section 414.008 has been amended to provide for the release of <crime> <stoppers> information for purposes of an in camera review on the motion of a criminal defendant and subpoena issued by the trial court. Tex.Gov't Code § 414.008 Gov’t (b), (c), (d), (e) (Vernon Supp. 1994).  We are not presented in this case with the question of the applicability of these amended provisions.

[fn8] We note, as we noted in Thomas, that even if the State is not "in possession" of the reports held by <Crime> <Stoppers> organizations "appellant would be entitled to have a subpoena duces tecum issued to the [appropriate] <Crime> <Stoppers> local program. . . ."  Thomas, 837 S.W.2d at 112 n. 11.  This is consistent with our holding that the Government Code provisions were unconstitutional because they operated to totally bar a defendant access to potentially material information "whether in the possession of the State or any other person."  Id. at 113. The question of whether the State was "in possession" of the report for purposes of either Rule 614 or Brady was not addressed by the Court of Appeals.

CAMPBELL, Judge, dissenting.

I dissent.  The record reflects that appellant's request for the <Crime> <Stoppers report at trial was grounded solely on Rule 614 of the Texas Rules of Criminal Evidence.  Therefore, appellant may not assert a different legal theory (i.e., Fourteenth Amendment due process) on appeal.  Tex.R.App.Proc. 52(a);  Rezac v. State, 782 S.W.2d 869, 870 (Tex.Crim.App. 1990).  This Court should not reach out and decide a case on a legal theory not raised at trial.

I would affirm the judgment of the court of appeals.

The Court of Appeals erred in concluding that production
of the report was not compelled under Thomas
MCBRIDE v. NEW BRAUNFELS HERALD-ZEITUNG, 894 S.W.2d 6 (Tex.App.-Austin 1994), 894 S.W.2d 6
Curt Wayne McBride, 28, 1532 Lorelei Lane, was arrested after authorities received a Crime> <Stoppers tip regarding the robbery and linked him to the crime.  He is charged with aggravated robbery.

Crime Stoppers tip leads to arrest
ALEXANDER v. STATE, 879 S.W.2d 338 (Tex.App.-Hous. (14 Dist.) 1994), 879 S.W.2d 338
The State's motion to adjudicate guilt alleges that appellant violated the terms and conditions of his probation by:

(3) failing to pay Crime> <Stoppers as ordered by the court, and as of June 1992 the defendant is $50.00 in arrears.

MARTIN v. STATE, 874 S.W.2d 674 (Tex.Cr.App. 1994), 874 S.W.2d 674
The State argues that all the investors named in the restitution order[fn14] "are so closely linked and integral to the offense charged that it would be consistent with justice and fairness to permit them to receive restitution for their losses." We think it more compelling that notions of "justice and fairness" dictate that a defendant be punished only for the crime of which he was convicted.  See Gordon, 707 S.W.2d at 629 (would be denial of due process to order defendant to pay for costs associated with an offense for which he was found not criminally responsible).  Even if we were to adopt the State's argument, appellant was not convicted of engaging in a "scheme to defraud", but rather was convicted of defrauding a single investor by failing to disclose certain material information.[fn15] Accordingly, the trial court erred by ordering over objection the payment of restitution to persons other than just the victim of the crime for which appellant was convicted — that is the offense of defrauding Mr. Broome of $3,717.19 by failing to disclose to him certain material information.[fn16] 

For the foregoing reasons, the judgment of the Court of Appeals is reversed and this cause is remanded to the trial court to reform the order of restitution in a manner not inconsistent with this opinion.

[fn6] This section first appeared in 1987 as section 6(e), but was renumbered in 1989 as section 11(b).  The same language also appears in section 11(e), which was added in 1989:

A court may not order a probationer to make any payment[s] [sic] as a term and condition of probation, except for fines, court costs, restitution to the victim, payment to a local crime> <stoppers> program under Subsection (h) of this section, and other terms and conditions expressly authorized by statute.

TEX.CODE CRIM.PROC.ANN. art. 42.12 Code Crim. P. § 11(e). Subsection (e) was deleted by the 73rd Legislature, Acts 1993, 73rd Leg., Ch. 900, § 4.01, p. 3726, but subsection (b) continues to provide for "restitution to the victim".

Trial court erred by ordering over objection the payment of
restitution to persons other than just the victim of the crime
CRAWFORD v. STATE, 863 S.W.2d 152 (Tex.App.-Hous. (1 Dist.) 1993), 863 S.W.2d 152
Brown stayed drunk for several days and, during that time, took appellant to the home of her brother and went with her as she made funeral arrangements. Several days later, Brown returned the murder weapon to Tyler, stopping on the way to see his ex-wife Debbie Brown.  He told his ex-wife that he had killed Nichols and she reported this conversation to Crime> <Stoppers>.  Brown was promptly arrested.

In her fifth point of error, appellant contends the admission of John Brown's post-arrest hearsay statements was erroneous and improperly bolstered his credibility.  She complains that Rick Wiatt, a former police officer with the Tyler police department's <Crime> <Stoppers> Division, was permitted to testify, over appellant's objection, that Brown, shortly after his arrest, had confessed that he had been hired by a woman to kill her husband in Trinity and that he had not pulled the trigger, but had gotten someone else to do it for him.  The witness was also allowed to elaborate on the details of the confession, including Brown's insistence that he did not want Norma Jean involved in any way. Appellant contends that all this testimony was inadmissible testimony and that it "did not qualify as a prior consistent statement made prior to any motive to fabricate or falsify arose since from the moment John Brown was arrested he had an overwhelming motive to curry favor with the prosecution and shift blame from himself."

A prior consistent statement is admissible if "offered to rebut an express or implied charge against [the witness] of recent fabrication or improper influence or motive." TEX.R.CRIM.EVID. 801(e)(1)(B).  But the prior statement is inadmissible if it is made after the motive or inducement to fabricate existed. Campbell v. State, 718 S.W.2d 712, 715 (Tex.Crim.App. 1986). Brown already had a motive to fabricate his story when he gave his first statement to Wiatt in Tyler.  Therefore, we must examine the inadmissible evidence to determine whether harm resulted to appellant.

Appellant asserts in her sixth point of error that the trial court erred in failing to subpoena a <Crime> <Stoppers>' report and review it in camera for material relevant to appellant's cross-examination of Officer Rick Wiatt.  Citing Thomas v. State, 837 S.W.2d 106, 113 (Tex.Crim.App. 1992), she contends she was constitutionally entitled to the production of the report for in camera inspection for possible Brady[fn1] material.  In response to the State's argument that she waived this right because she failed to subpoena the report before trial, she explains that she had no hint that Wiatt had such a report before he announced its existence during his cross-examination.

During Wiatt's cross-examination, appellant's counsel pointed out that his testimony at trial contained more information than the data set forth in his offense report.  His response was that the missing information was contained in the <Crime> <Stoppers>' report.  Appellant then asked for a copy of that written statement pursuant to TEX.R.CRIM.EVID. 614, which provides in pertinent part:

(a) Motion for Production.  After a witness other than the defendant has testified on direct examination, the court, on motion of a party who did not call the witness, shall order the attorney for the State or the defendant and his attorney, as the case may be, to produce, for the examination and use of the moving party, any statement of the witness that is in their possession that relates to the subject matter concerning which the witness has testified.

Sections 414.007 Gov’t and 414.008 Gov’t of the Texas Government Code provide:

Section 414.007.  Confidentiality of Council Records.  Council records relating to reports of criminal acts are confidential.

Section 414.008.  Privileged information.

(a) Evidence of a communication between a person submitting a report of a criminal act to the council or a local <crime> <stoppers> program and the person who accepted the report on behalf of the council or local <crime> <stoppers> program is not admissible in a court or an administrative proceeding.

(b) Records of the council or a local <crime> <stoppers> program concerning a report of criminal activity may not be compelled to be produced before a court or other tribunal except on the order of the supreme court.

TEX.GOV'T CODE ANN. §§ 414.007 Gov’t, 414.008 (Vernon 1990).

During a recess, the trial court determined that the report could not be released without an order of the Texas Supreme Court and that such action might take several days.  The trial court then denied appellant's request, refused her motion to strike Wiatt's testimony, and overruled her motion for a mistrial.

Pursuant to the ruling in Thomas, appellant was entitled to have the trial court inspect the <Crime> <Stoppers>' report in camera to determine if it contained Brady information.  However, it was appellant's burden to obtain this information, if possible, without unduly delaying the orderly trial process.  There is no showing that appellant sought to obtain the report through an extraordinary proceeding, such as the defendant attempted in Thomas; and, in the absence of such a showing, we cannot say that the court abused its discretion in refusing to recess the trial for an indefinite time to enable appellant to obtain the report.

We find that reversible error has not been demonstrated, and we overrule appellant's sixth point of error.

Relying on Thomas v. State, 837 S.W.2d 106 (Tex.Crim.App. 1992), appellant contends the trial court should have ordered production of a <Crime> <Stoppers> report she requested during cross-examination of Officer Wiatt.  John Brown had testified he told Officer Wiatt that he (Brown) had promised to pay T.R. Oliver $500 for this murder.  Officer Wiatt testified to the same fact.  Officer Wiatt was impeached on cross-examination when defense counsel pointed out that this important statement by Brown was not mentioned in Wiatt's offense report.  Wiatt conceded that, but responded that he had recorded Brown's statement to that effect in his <Crime> <Stoppers> report.  Appellant requested the <Crime> <Stoppers> report to see if Wiatt was telling the truth.  If the report had been examined by the trial judge and did not contain any such statement, the trial judge would have been required to disclose that to appellant.  Thomas, 837 S.W.2d at 112; United States v. Bagley, 473 S.W.2d 667, 676, 105 S.Ct. 3375, 3380, 87 L.Ed.2d 481 (1985).  The absence of such a statement in the <Crime> <Stoppers> report could have significantly affected the credibility of both Brown and Wiatt. Thomas, 837 S.W.2d at 112. None of this is disputed by the State.

Under similar circumstances in Thomas, the Court of Criminal Appeals held due process of law requires that the <Crime> <Stoppers> report be produced and examined by the trial judge in camera, but not disclosed to the attorneys. 837 S.W.2d at 114. The trial judge was required to determine whether the <Crime> <Stoppers> report contained material evidence favorable to the defendant, see Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 1196, 10 L.Ed.2d 215 (1963), and to disclose it to the defendant if it did.  In addition, the trial judge was required to make fact findings and seal the report for appellate review.  837 S.W.2d at 114.  I believe we should follow that procedure here.

The majority declines to follow this procedure because appellant did not seek to obtain the <Crime> <Stoppers> report from the Texas Supreme Court, as required by TEX.GOV'T CODE ANN. §§ 414.007 Gov’t-.008 (Vernon 1990).  Except for the holding in Thomas, I would agree.  In Thomas, the appellant sought relief from the Texas Supreme Court, which denied it.  837 S.W.2d at 108. Nevertheless, he was granted relief on direct appeal.  The Court of Criminal Appeals held that production was constitutionally required even though the Texas Supreme Court had denied production.  Id. At 113-14.  If Thomas was entitled to production even though he had been denied it by the Texas Supreme Court, I do not see how we can deny it to appellant here.  Why require a defendant to seek relief in the supreme court when the trial court has a constitutional duty to grant the same relief?

I think the holding in Thomas has effectively repealed subsection (b) of section 414.008, which says that only the supreme court may compel production of a <Crime> <Stoppers> report. Thomas holds that both the trial court and the Court of Criminal Appeals may do so.  If both of those courts have a constitutional duty to produce the record even after the supreme court has refused, I believe we also have the same constitutional duty even though the supreme court has not been asked for relief.

I would defer ruling on point of error six and order the trial judge to follow the procedure set out in Thomas and send to us his findings of fact and the sealed <Crime> <Stoppers report. After receiving those, I would rule on point of error six.

Crime Stoppers tip lead to arrest
Absent showing, as in Thomas, court did not abuse discretion

In refusing to recess trial to allow Defendant time to obtain report.

CONYERS v. STATE, 864 S.W.2d 739 (Tex.App.-Hous. (14 Dist.) 1993), 864 S.W.2d 739
Police provided one photo showing both suspects to Channel 13 for an airing on "Rogue's Gallery."  The day after the airing, police received information from "CrimeStoppers" on the unarmed suspect.  Police went to the Harris County Jail and met with the person thought to be the unarmed suspect.  From him, police got a tip on the identity of the gunman.  The investigation led police to a Bennigan's restaurant.  Although no one suggested the suspect's identity, the Bennigan's manager identified the gunman depicted in the photos as her janitor, Truman Conyers, and later so testified.  The restaurant manager had no doubt about her identification.

Crimestoppers tip lead to arrest
ORTEGA v. STATE, 860 S.W.2d 561 (Tex.App.-Austin 1993), 860 S.W.2d 561
When appellant was placed on probation in November 1989, he was required by his probationary conditions to pay a fine of $1,000.00 and court costs in the amount of $107.50 for a total amount of $1,107.50 to be paid at $50.00 per month.  In addition, appellant was required to pay $40.00 per month as a probationary supervisory fee.  Appellant was also required to pay $95.00 in restitution and $10.00 to the Crime> <Stoppers Program.  When the probationary conditions were amended in December 1990, the conditions described above remained the same. The amended motion to revoke probation filed May 3, 1991, upon which the revocation was based, alleged that appellant was delinquent in paying probation supervision fees in the amount of $386.25 and delinquent in the sum of $106.25 in paying his fine and court costs.

There was no testimony offered by the State tending to show that appellant willfully failed or refused to work at suitable employment or failed to support his dependents.[fn6]  The State did not prove that appellant intentionally or willfully refused to make the payments he was ordered to make as conditions of probation or failed to make bona fide efforts to legally acquire the resources to make the payments.  The State proved that appellant made some payments, but was delinquent in certain amounts regarding his payments.  It was the State's burden, however, to prove by a preponderance of the evidence that appellant's failure to make these payments was intentional.  This it did not do.  The trial court abused its discretion in revoking probation on this basis.  See Smith v. State, 790 S.W.2d 366, 367-68 (Tex.App. — Houston [1st Dist.] 1990, pet. ref'd);  Aranda v. State, 684 S.W.2d 794, 799 (Tex.App. — Fort Worth 1985, pet. ref'd). Cf. Reyes v. State, 752 S.W.2d 591, 592-93 (Tex.App. — Corpus Christi 1987, no pet.).

We sustain appellant's points of error one, four, six, eight and nine.  In view of our disposition of these points, we do not reach appellant's other contentions.  The order revoking probation is reversed and the cause remanded to the trial court.

State did not prove that appellant intentionally or willfully refused to make the payments
Trial court abused its discretion in revoking probation
CURRY v. WILSON, 853 S.W.2d 40 (Tex.Cr.App. 1993), 853 S.W.2d 40
In 1985, Chapters 53 and One Hundred Three of the 1965 Code were recodified in what is now "Title 2" of the Code of Criminal Procedure.  See Acts 1985, 69th Leg., ch. 269, p. 1300, § 1, eff.  Sept. 1, 1985.  Although no substantive change was intended, id., § 6, at p. 1307, Article 1018 was simply repealed.  Nevertheless, Title 2 contains a number of costs to be assessed against defendants convicted of felony and/or misdemeanor offenses.  E.g., Article 102.004 Code Crim. P., V.A.C.C.P.  (Jury Fee);  Article 102.005 Code Crim. P., V.A.C.C.P.  (Fees to Clerks);  Article 102.013 Code Crim. P., V.A.C.C.P.  (Court costs;  crime> <stoppers assistance account);  Article 102.051 Code Crim.P., V.A.C.C.P. (Misdemeanor and Felony Costs).

LAFLEUR v. STATE, 848 S.W.2d 266 (Tex.App.-Beaumont 1993), 848 S.W.2d 266
Appellant argues that in 1987 the relevant section was amended to the effect that a trial court may not order a probationer to make payments as a term or a condition of probation except for fines, court costs, and restitution to the victim.  We determine his contention is too narrow.  Act of May 15, 1987, 70th Leg., R.S., ch. 939, § 3, 1987 Tex.Gen. Laws 3132, 3133 (amended 1989).  The amendment of 1989 tracks the identical language adding only that a payment to a local crime> <stoppers> program may be ordered.  Act of February 28, 1989, 71st Leg., R.S., ch. 86, § 1, 1989 Tex.Gen. Laws 413, amended by Act of June 5, 1990, 71st Leg., 6th C.S., ch. 25, § 8, 1990 Tex.Gen. Laws 108, 110.  Section 6 of Article 42.12 was renumbered as § 11 of Art. 42.12 by Acts of May 4, 1989, 71st Leg., R.S., ch. 785, § 4.17, 1989 Tex.Gen. Laws 3471, 3504.

In sum, construing the relevant, governing statutes harmoniously and giving pragmatic, practical effect to the legislative intent, we hold that the trial court may order terms and conditions of probation, that the probationer shall make restitution or reparation in any sum that the court shall determine and are just.  TEX.CODE CRIM.PROC.ANN. art.42.12 Code Crim.P. s 11(a)(8), (b).

Article 42.12 § 11(e) merely provides for payment to a local <crime> <stoppers program;  this subsection (e) does not vitiate § 11(a)(8), (b).  Subsection (e) by its own terms does not limit or restrict § 11(a)(8), (b).  Section 11, subsections (a)(8) and (b) are obviously express authorizations by statute. The appellant does not complain that the district judge failed to take into account his ability or inability to make the ordered payments.

The trial court may order terms and conditions of probation, that the probationer shall make restitution or reparation in any sum that the court shall determine and are just
CHAVEZ v. STATE, 843 S.W.2d 586 (Tex.Cr.App. 1992), 843 S.W.2d 586
On May 21, 1990, Carl Pelphrey reported to Plainview police that several items from his shed were missing, among them a lawnmower, a weedeater, and a child's bike.  Several days later, Crimestoppers, a weekly bulletin in the Plainview newspaper, reported the theft.  Soon after, the police received an anonymous phone call that Appellant had been seen carrying such property into the apartment of his common-law wife.  The caller also stated that she had seen the property inside that apartment on two later occasions.

Police obtained warrant after call to Crimestoppers
CONTRERAS v. STATE, 838 S.W.2d 594 (Tex.App.-Corpus Christi 1992), 838 S.W.2d 594
In January 1990, toward the end of the series of assaults, one of the victims was able to see her assailant during the attack, and she made a composite drawing of him.  The publication of that drawing led Crime>-<Stoppers to receive a call which indicated that appellant might fit the description. The police included appellant on a list of suspects, which by this time, according to one officer, included "a lot of people."

Publication of that drawing led Crime>-<Stoppers to receive a call
THOMAS v. STATE, 837 S.W.2d 106 (Tex.Cr.App. 1992), 837 S.W.2d 106
Appellant moved the property to the residence of another cousin, and on March 18 Kathy Johnson saw the same property at that residence. Several articles of Finch's clothes had been monogrammed, and when Kathy Johnson, who had heard about the Finchs' murders, saw the initials "FF" on these clothes, she decided that they belonged to Mr. Finch.  She helped move the clothing to a dump site, where the items were subsequently recovered by the police.  On March 18 she called the Dallas Crime> <Stoppers> Program and talked with someone there for 10 to 15 minutes. The conversation was recorded.  Johnson was referred to a police officer with whom she spoke and to whom she gave two statements.  On the evening of March 18 appellant and his mother were watching television when a report was aired concerning the murders.  At this time appellant admitted to family members present that he had committed the murders. Appellant was arrested that evening.

This appeal is from the conviction and death sentence assessed for the capital murder of Mrs. Finch.[fn1]  Prior to the trial appellant applied to the District Court for a subpoena duces tecum to compel the production from Dallas <Crime> <Stoppers> of any information pertaining to the deaths of Mr. and Mrs. Finch, including the names of informants and the tape recording of Kathy Johnson.[fn2]  Appellant's application was quashed on the ground that the requested information was deemed confidential and could not be released without a specific court order from the supreme court pursuant to Tex.Rev.Civ.Stat.Ann., Article 4413 GOV'T(50), Sections 6 and 11 (now V.T.C.A., Government Code, Sections 414.007 and 414.008, for which see below). Appellant sought extraordinary relief in our Court and the Texas Supreme Court.  Relief was denied, even though Johnson expressly waived any right to nondisclosure.  During trial, after the examination of witness Johnson, appellant properly moved for the production of the tape recording,[fn3] but the court denied his motion, ruling that the governing statute prohibited production.  It appears from the context of appellant's remarks to the court that appellant urged the Court to declare the statute unconstitutional.  The Court refused.

In points of error one, two, and three, appellant complains of the actions of the trial court summarized above and asks us to find the <Crime> <Stoppers> statute unconstitutional.  He argues that he has been denied several rights of constitutional dimension, including the right to effective representation, the right to confront and cross-examine witnesses, and the right to due process of law.  The statutes to which appellant refers us, V.T.C.A., Government Code, Sections 414.007 Gov’t and 414.008, provide as follows:

Section 414.007.  Confidentiality of Council Records  Council records relating to reports of criminal acts are confidential.

Section 414.008.  Privileged Information
(a) Evidence of a communication between a person submitting a report of a criminal act to the council or a local <crime> <stoppers> program and the person who accepted the report on behalf of the council or local <crime> <stoppers> program is not admissible in a court or an administrative proceeding.

(b) Records of the council or a local <crime> <stoppers> program concerning a report of criminal activity may not be compelled to be produced before a court or other tribunal except on the order of the supreme court.

The council to which the statute refers is the <Crime> <Stoppers> Advisory Council, a division of the executive branch whose primary function is to promote and assist local <crime> <stoppers> programs. A "local <crime> <stoppers> program" is defined[fn4] as a private, nonprofit organization which accepts donations and pays rewards for the report of information concerning criminal activity.  A local program operates less than statewide and forwards the reported information to an appropriate law enforcement agency.

Appellant has three primary contentions.  First, he claims that the statute is unconstitutional in that it denies him a right to effectively cross-examine Kathy Johnson.  Possession of the <Crime> <Stoppers> tape-recording would, he avers, allow him to completely discredit her trial testimony.  Second, appellant claims that access to the names of other informants who contacted <Crime> <Stoppers> with information about the Finch's murders might lead to unspecified exculpatory or impeachment material.  He claims that failure to release the requested information violates his due process rights.  Third, appellant contends that the refusal of <Crime> <Stoppers> to release the tape-recording of Johnson vitiates his right to meaningful review of his claims because a copy of the recording was not available for inclusion in the record which was transmitted to this Court.

In reply, the State contends that appellant's right to confront and cross-examine Johnson was not violated because appellant had the unrestricted opportunity to cross-examine the witness at trial.  In addition, the State points out that two prior statements of the witness given to the police were available to appellant for purposes of impeachment.  If there was a constitutional error, the State contends that it was harmless because major portions of her testimony were corroborated by the undisputed recovery of the property to which she testified and because she was, in fact, available for impeachment through her prior statements to the police.

An examination of the record in this case convinces us that there was no violation of appellant's right to confrontation. Among the various motions filed with the trial court was the state's motion in limine relating to <crime> <stoppers> information. The court granted the motion, which prevented the defendant from mentioning any matter regarding the inability of the defense to obtain <crime> <stoppers> records.  Defendant did not object to the granting of the motion, for the obvious reason that it did not limit defendant's questioning with respect to the <crime> <stoppers> information.[fn8]  During trial, other than routine evidentiary rulings, the trial court placed no limitation on counsel's examination of Kathy Johnson.  It is evident from the record, and appellant admits,[fn9] that he was successful in impeaching the witness despite the lack of the crimestoppers information. Appellant complains that he could have been more successful if he had access to the material; however, in our view, "the Confrontation Clause only guarantees an opportunity for effective cross-examination, not cross-examination that is effective in whatever way, and to whatever extent, the defense might wish." Fensterer, 474 U.S. at 20, 106 S.Ct. at 294 (emphasis in original).  In short, appellant has not shown a Confrontation Clause violation.

Appellant's due process complaint amounts to a claim that because he was denied access to the information obtained by Dallas <Crime> <Stoppers> he was denied a fair trial.  A majority of the Ritchie court observed that the "Fourteenth Amendment precedents addressing the fundamental fairness of trials establish a clear framework for review, [and] we adopt a due process analysis for purposes of this case."  Id. 480 U.S. at 56, 107 S.Ct. at 1001. A review of those precedents leads us to a conclusion substantially the same as that reached by the Ritchie court under the facts of that case.[fn10] 
Of course, at this point, it is impossible to say whether or not the information in the possession of the Dallas <Crime> <Stoppers> program or the Dallas Police Department rises to the level of being material.  The State asserts that the District Attorney's office never had in its possession the tape recording of Kathy Johnson,[fn11] and, therefore, neither the attorneys for the State, defense counsel, nor the trial court heard the tape recording.  We presume from the trial court's ruling on appellant's pretrial motion that other information pertaining to informants was not seen by the trial parties or the court.

The State contends that the <crime> <stoppers> statute serves a compelling state purpose which justifies the infringement on appellant's fundamental right to a fair trial.  The purpose served is to "foster the detection of crime and encourage persons to report information about criminal acts. . . ."  V.T.C.A., Government Code, Section 414.005 Gov’t (2). See also People v. Brown, 151 Ill. App.3d 446, 104 Ill.Dec. 353, 502 N.E.2d 850, 853 (Ill.App. 2 Dist. 1986). Administrative rules adopted by the <Crime> <Stoppers> Advisory Council further illuminate the purpose and methods of local <crime> <stoppers> programs.

1 Tex.Admin.Code Section 3.721(b).  Local <crime> <stoppers> programs have been highly effective and successful due to their reliance on local initiative and local citizen participation.

                     .  .  .  .  .

1 Tex.Admin.Code Section 3.722.  The <Crime> <Stoppers>   Advisory Council will assist local <crime> <stoppers>   programs by:  (2) encouraging persons to come   forward with information about criminal activity[.]

                     .  .  .  .  .

1 Tex.Admin.Code Section 7.741(c).  The Council recognizes that, under ideal conditions, all citizens would report information about crimes to the proper authorities.  It also recognizes, that for a variety of reasons — fear of involvement and apathy being paramount among them — many citizens do not come forth with such information.  Programs which preserve the anonymity of the caller and also provide financial rewards go far to counteract these reasons.

As to the former contention of appellant, we cannot agree. The State's interest in law enforcement is, indeed, quite compelling.  We find that such interest is sufficient to justify both State and local <crime> <stoppers> programs, and, further, that such interest justifies the confidentiality provisions of the current statute, although we limit their applicability in our holding today.  As to appellant's latter contention, appellant recognizes that the Legislature has chosen not to allow for waiver of nondisclosure of information given to a local <crime> <stoppers> program, and we see no constitutional infirmity in that decision.

The problem, as we see it, is that the confidentiality provisions of the <crime> <stoppers> statute, as interpreted by the trial court and as applied to appellant, reach too far.  They operate to totally bar a defendant access to information that may be material, whether in the possession of the State or any other person.  Denial of access to information which would have a reasonable probability of affecting the outcome of a defendant's trial abridges a defendant's due process rights and undermines the court's duty to vindicate Sixth Amendment rights.  There is no interest that could be asserted by the Legislature that would be compelling enough to justify such a result.

In fact, the language of the <crime> <stoppers> statute indicates that the Legislature intended otherwise.  As the United States Supreme Court observed about the Pennsylvania statute in Ritchie,[fn12] and as we observe about the Texas

statute under consideration here, by allowing for production of <crime> <stoppers> records pursuant to a court order, the Legislature clearly contemplates that the confidentiality provisions must yield in some cases.  We find that under the narrow circumstance of this case production is constitutionally required.

We find that Kenneth Thomas has the right to production of <crime> <stoppers> information in possession of the local Dallas <Crime> <Stoppers> program, the <Crime> <Stoppers> Advisory Council, or the Dallas County District Attorney's Office.

However, to allow a defendant unlimited access to the information would unnecessarily compromise the State's interest in fostering law enforcement and its efforts to do so by protecting the identity of <crime> <stoppers> informants.  We believe that both the State's interest and the defendant's interest can be served by providing that <crime> <stoppers> information should be inspected by the trial court in camera.   Neither the attorneys for the State or defendant should be present.  It will be the responsibility of the court to determine if the produced information contains Brady evidence.  The court must, in its sound discretion, take steps to ensure that, to the extent possible, the information remains confidential.  If information is deemed material at the time it is inspected or at any future stage of the trial, it must be released to the defendant pursuant to well-settled precedent.[fn13]  At the conclusion of trial, the information shall be sealed and made part of the record.

We realize that the procedure set forth today is not available in the case before us.  However, we believe that appellant's due process concerns can be properly dealt with in the following manner.  This appeal is abated and the cause remanded to the trial court.  The trial court is instructed to direct the District Clerk to issue a subpoena duces tecum or otherwise summon the current supervisor of the Dallas <Crime> <Stoppers> program, and the custodian of records for the both the <Crime> <Stoppers> Advisory Council and the Dallas County District Attorney's Office directing such persons to bring and produce to the court those items that have been previously requested for production by appellant in his motion for an order for production filed with the District Clerk of Dallas County on July 21, 1987.  After the parties to whom the subpoenas are directed respond, the trial court shall make findings of fact regarding the availability of the information and its materiality.  The information shall then be sealed and forwarded to the clerk of this court, at which time we will review the findings of the trial court and take any other further action that is necessary for a disposition of this appeal.

IT IS SO ORDERED.

[fn8] In fact, the court informed the defendant that he could ask a witness if the witness had called "`<Crimestoppers>' and report this — and that sort of thing."  Statement of Facts, Vol. 27, p. 4

[fn11] In its brief, pp. 52-53, the State suggests two additional issues:  first, that with respect to appellant's trial motion, the State may not have been in possession of the Kathy Johnson tape recording, as the term "possession" is used in Tex.R.Ev. 614; and, second, that with respect to appellant's pretrial motion, Dallas Crimestoppers may not be an agency of the State as that term is used in Article 39.14, V.A.C.C.P.  We find each issue to be inadequately briefed and refuse to address them except to observe that even if the State were correct, appellant would be entitled to have a subpoena duces tecum issued to the Dallas <Crime> <Stoppers local program in accordance with the procedure we have set out below, infra, pp. 113-114.  See Tex.R.App.Proc.R. 74(f) and Articles 24.01 and Article 24.02, V.A.C.C.P.

Defendant has the right to production of <crime> <stoppers> information
in possession of the local Dallas <Crime> <Stoppers> program,
the <Crime> <Stoppers> Advisory Council,
or the Dallas County District Attorney's Office
Defendant's interest can be served by providing that
<crime> <stoppers> information should be inspected
by the trial court in camera

At the conclusion of trial, the information shall be
sealed and made part of the record

SUBIA v. STATE, 836 S.W.2d 711 (Tex.App.-El Paso 1992), 836 S.W.2d 711
On May 31, 1990, a report was filed with the Odessa Police Department wherein it was alleged that a van had been burglarized and a bicycle removed from inside the van.  The following morning, Detective Manuel Fuentes of the Odessa Police Department received a Crime> <Stopper's tip that a person living at the Western Crest Apartments, 2051 Coahuila Street, apartment 28, was in possession of a stolen bicycle.  Detective Fuentes was advised by the apartment manager that the apartment in question was actually apartment 24.  The manager gave Detective Fuentes Appellant's name, date of birth and further advised him that she had seen Appellant riding a black bicycle that very morning.  Detective Fuentes proceeded to apartment 24 and knocked on the door, getting no response.  He looked through the window into the apartment, but failed to detect anything unusual.  Upon leaving the apartment landing, Detective Fuentes set up surveillance of the apartment for a period of approximately two hours, after which surveillance was discontinued.

Crime Stoppers tip lead to surveillance

JEFFERSON COUNTY v. STERK, 830 S.W.2d 260 (Tex.App.-Beaumont 1992), 830 S.W.2d 260
This is a case tried under the Texas Tort Claims Act, TEX.CIV.PRAC. & REM.CODE ANN. § 101.001-101.109 CIV. PRAC. & REM. (Vernon 1986 & Supp. 1992).  A warrant had been issued for Dwayne Sterk in connection with probation revocation proceedings.  The probation case was resolved, but through error, the warrant for arrest was not withdrawn from the active files of the sheriff's department. Sterk's picture was broadcast on a television production called "Crimestoppers>", during which it was alleged that Sterk was a fugitive when in fact the warrant should have been withdrawn. The Port Neches Police Department arrested Sterk.  Dwayne Sterk sued Jefferson County, alleging the County caused his false arrest by virtue of its negligence, and was further negligent in releasing the erroneous information to a television station for broadcast to the public.  The case was tried to the court, which entered the following findings of fact:

(1) On or about March 23, 1989, a capias (an arrest warrant) for the Plaintiff was prepared by or at the direction of the Defendant for the arrest of the Plaintiff.

(2) The Court finds that the capias entered into evidence by the Plaintiff is the personal property, the use of which forms the basis of this lawsuit under the Texas Torts Claims Act.

(3) The subject matter made the basis of the arrest warrant was dismissed against the Plaintiff, and the Defendant having possession of the warrant and knowledge that the warrant was no longer valid, failed to take appropriate action to pull or withdraw the execution of the warrant which should have been recalled prior to the date of Plaintiff's arrest on June 27, 1989.

(4) The Court finds that as a result of the Defendant's failure to recall the capias in question, the Plaintiff's photograph was displayed during a television broadcast and the Plaintiff was identified as a wanted person.

(5) The Plaintiff, as a direct and proximate cause of the negligence of the Defendant's servants, representatives, employees, agents, or persons acting on behalf of the Defendant, suffered injury and damages, such injuries include severe mental anguish, emotional distress, embarrassment, humiliation, and a change of personality.  As trier of such facts, The Court finds the Plaintiff's damages in the amount of $25,000.00

(6) The Court finds that the Plaintiff's damages in the amount of $25,000.00 were solely caused as a result of the negligence of the Defendant.

Point of error three presents several arguments why the trial court erred in awarding damages for the <Crimestoppers> broadcast. First, the County contends section 101.055(3) of the Tort Claims Act excludes liability for "the method of providing police or fire protection".  We do not construe this clause to exclude from the Act liability for activity by the government in its policing capacity.  Rather, it excludes from liability the formulation of policy, not its negligent implementation. State v. Terrell, 588 S.W.2d 785, 788 (Tex. 1979); City of Waco v. Hester, 805 S.W.2d 807, 812 (Tex.App. — Waco 1990, writ requested).

Next, the County argues this aspect of the case sounds in defamation, and urges the County cannot be held liable because its conduct amounted only to simple negligence.  Damages recoverable in simple negligence are those which are reasonably foreseeable. The County also contends that the <Crimestoppers broadcast was a privileged communication made in the discharge of a public duty. The suit was in simple negligence, not defamation.

The County argues that the only damages recovered were for mental anguish, which damages are not recoverable in the absence of a finding that the tortfeasor acted knowingly and with conscious indifference.  Such a finding may be implied from the court's finding of damages for mental anguish. TEX.R.CIV.P. 299. Point of error three is overruled.

Tort Claims Act excludes from liability the formulation 
of policy, not its negligent implementation
UTAH

None

VERMONT
None

VIRGINIA

DOUGLAS v. COMMONWEALTH, Va. App. Unpublished (1997); ERNEST L. DOUGLAS, S/K/A ERNEST LEE DOUGLAS v. COMMONWEALTH OF VIRGINIA, Record No. 2470-95-2

Ernest L. Douglas was charged with possession of marijuana and possession of a firearm after being convicted of a felony. At the conclusion of the bench trial, the trial judge found Douglas guilty of both charges. Douglas contends that the trial judge erred in denying his motion to suppress evidence and his motion to strike the evidence on the firearm charge. Because we hold that the police made an unlawful, warrantless search, we conclude that the evidence should have been suppressed and we reverse the convictions.

The evidence proved that on October 5, 1994, Officer Crowder of the Henrico County Police received a "Crime> <Stoppers tip" from his supervisor. The tip informed Crowder that Douglas was a convicted felon, that Douglas resided at 1400 Mountain Road, and that a recreational vehicle ("RV") was at that address. The tip also stated that Douglas had another person buy him two rifles at a gun show, that Douglas had been test-firing the weapons at the 1400 Mountain Road address, and that Douglas had approximately 240 rounds of ammunition. Officer Crowder verified that Douglas was a convicted felon.

Police received a Crime Stoppers tip regarding a felon with a gun
MORETZ v. COMMONWEALTH OF VIRGINIA, Va. App. Unpublished (1996) HERBERT CLAYTON MORETZ v. COMMONWEALTH OF VIRGINIA, Record No. 0389-95-1

The record discloses that Virginia Beach Detective Hodges and Sergeant Liverman were involved in "drug interdiction" activities on the evening of October 2, 1993. Both Hodges and Liverman had prior information that the Holly Kove Motel was "an area that crack could be bought from," a "hot spot." A "Crime> <Solver>,"[fn2] "reliable . . . informant" and "concerned citizen" had each advised Hodges of cocaine trafficking specifically related to Room 102 at the motel. As a result, the officers were conducting "roving or moving surveillance" of the motel from an unmarked police vehicle.

At approximately 8:15 p.m., the <crime> <solver> again contacted Hodges and reported that "a black male . . . was standing outside of Room 102, [and] that . . . the foot . . . and . . . car traffic was [now] very light." The police then established a "stationary surveillance" of Room 102, which immediately verified the <crime> <solver>'s most recent tip.

Within minutes, the officers observed a "newer model red Corvette" enter the motel lot and park near Room 102. A passenger, a "white male with long hair," exited the vehicle and entered the room, returning to the vehicle after "two or three minutes." The Corvette then backed into an area of the lot hidden from the officers' view and, after a "minute or so," left the motel. The officers followed the Corvette to "get the license plate number," noting that it displayed Florida tags. Almost immediately, the <crime> <solver> once more contacted Hodges and advised that a passenger in the Corvette had just "solicited [him] to buy crack" in the motel parking lot. The caller's description of this passenger was consistent with the officers' earlier observations.

The police continued to follow the Corvette and, after it stopped briefly at another motel and nearby trailer park, requested uniformed Officer R. L. Christie to "pull" the vehicle. The disputed evidence was discovered during the ensuing investigation, and defendant contends that this detention lacked the requisite "reasonable suspicion."

Here, the <crime> <solver> had first reported personal observation of illicit drug sales in Room 102 earlier in the day, providing additional information in a second call which was independently confirmed by Hodges and Liverman. Moments thereafter, the Corvette arrived at the motel, and subsequent events were consistent with the third report of the <crime> <solver which specifically implicated the vehicle and its passenger in criminal conduct. Hodges' suspicions were further supported by (1) the presence of a "very nice car," licensed in a "solar state" for narcotics distribution, parked at "a low-rent motel," (2) the activity of the passenger at the motel, and (3) the brief stops at the nearby motel and trailer park, all of which Hodges found compatible with "drug trafficking."

Viewing such circumstances with the totality of the record, we find abundant support for the reasonable and articulable suspicion necessary to justify the investigatory stop of the automobile and, accordingly, affirm the convictions.

Two Crime Solver tips lead police to arrest

Support present for the reasonable and articulable suspicion
necessary to justify the investigatory stop of the automobile

CLEMON v. COMMONWEALTH, Va. App. Unpublished (1995); PHARONDUS MOLIX CLEMON v. COMMONWEALTH OF VIRGINIA, Record No. 0035-94-2

Officer Martin Shirilla, a dispatcher with the Lancaster County Sheriff's Office, received a telephone call around noon on the crime> <stoppers' hotline. The caller stated that he personally knew that five black males in a small red car, bearing Virginia license plate OIG-163, were in the Weems area and were in possession of cocaine. The caller explained that he was familiar with cocaine, he described the amount of cocaine the individuals possessed, and he reported that the cocaine was located inside the suspects' pants. He also told the dispatcher that the car in which the suspects were riding was registered to a person in West Point and that the suspects would be returning to West Point by 3:30 that afternoon. Lastly, the caller reported that he had previously worked with an Investigator Allen, to whom he had provided information that had resulted in several drug convictions.

Crime Stoppers tip leads to arrest and several drug convictions
ROBINSON v. COMMONWEALTH, 19 Va. App. 642 (1995), 453 S.E.2d 916
Your affiant being familiar with a subject known to your affiant as DeAngelo R. Robinson as being a[n] illegal drug violator in the Richmond area checked with the Econo Lodge records to determine if the Robinson subject was in fact the same. Your affiant is familiar with the Robinson subject through past contact regarding illegal drug activity in the central portion of Henrico County. Your affiant has in the past charged DeAngelo R. Robinson with the possession of cocaine and in checking Robinson[']s criminal history has found that Robinson has been convicted of the possession of cocaine, two counts, [and] the possession of marijuana. Robinson has also in the past been charged with the possession of a concealed weapon and the possession of a weapon while in possession of cocaine. Your affiant has also taken action o[n] Robinson in the past in regard to a Metro Richmond crime> <stopper> that related that Robinson was delivering drugs to the Huntington Village Apartments that are located in a very close proximity to the Econo Lodge at 5221 Brook Rd. This <crime> <stopper also stated that Robinson was selling cocaine and marijuana and is armed with a .380 cal. pistol. . . .

In a pretrial motion to suppress, appellant argued that the search warrant was defective because Lowery failed to set forth sufficient facts in his affidavit to establish probable cause for the issuance of the warrant. The trial court overruled appellant's motion, finding that, although the affidavit failed to provide the magistrate with a substantial basis for a finding of probable cause, the good faith exception established by United States v. Leon, 468 U.S. 897 (1984), applied.

Good faith exception established by United States v. Leon, 468 U.S. 897 (1984)
JASON S. KARAVIAS v. COMMONWEALTH OF VIRGINIA, Va. App. Unpublished (1993); JASON S. KARAVIAS, s/k/a JASON SOTIRIS KARAVIAS v. COMMONWEALTH OF VIRGINIA, Record No. 1394-92-2

Three years after the robbery, Karavias, who was then incarcerated in a Virginia prison on a conviction unrelated to the robbery, wrote a letter to the Crime> <Stoppers Organization. The letter, which was introduced into evidence over the objection of Karavias' counsel, states in part:

My name is Jason Karavias. I am writing . . .because I have all the information to solve a robbery that took place in Chesterf[ie]ld in 1988, but I want to be granted immunity, because I played a small part in this robbery, but at for[c]e, not at will. . . .[I]t occurred in the month of August 88 at a [McDonald's restaurant] in Chesterfield. The woman's name is Mary . . . something, because I could hear the woman with her yell her name.

The letter was forwarded to a detective, who went to see Karavias in prison. When Karavias entered the room where the detective was waiting, Karavias said, "Oh, [you] got my letter?" The detective testified that he informed Karavias that he would not be offered immunity. He told Karavias that if he gave "information [that] was good and factual, then [the police] could possibly work with him." The detective testified that when he left the prison he obtained a warrant for the arrest of Karavias for his participation in the robbery.

The evidence proved that Miles was robbed at gunpoint by Moore, who fled to a waiting automobile that matched the description of Karavias' automobile. As soon as Moore entered the passenger side, the automobile's lights were turned on and the automobile immediately sped away. Karavias admitted in the letter that he participated in the robbery. Moreover, the letter established that he heard the victim's friend yell when the victim was robbed. The jury could have found beyond a reasonable doubt that Karavias participated in the robbery and that he was either the driver or a passenger in the automobile. Furthermore, the jury was not required to believe Karavias' statement in the letter that he participated in the robbery because he was forced to do so. The jury could have believed that he only included that allegation in his letter to obtain favorable consideration of his request for immunity in exchange for testifying against Moore. Thus, the evidence was sufficient to prove beyond a reasonable doubt that Karavias was a principal in the second degree.

Arrest made after police receive a letter from participant

Evidence was sufficient to prove beyond a reasonable doubt
that Defendant was a principal in the second degree

PAPUCHIS v. COMMONWEALTH, 15 Va. App. 281 (1992), 422 S.E.2d 419
On March 28, 1990, pursuant to an anonymous Crime> <Solver's tip, Detectives Christian and Smith of the Virginia Beach Police Department seized the contents of trash cans at the curbside at 629 Kenneth Road. Among the evidence seized were a letter addressed to Papuchis and some sheets of paper, later determined to be betting sheets. The betting sheets had names, numbers and codes. Based on the items seized during the trash pickup, a search warrant for the residence was obtained.

Applying these principles in the case before us, we cannot conclude that the error in admitting the sports publications was harmless. The betting sheets found in the trash outside Papuchis' residence and in his bedroom were undated papers containing names, numbers and codes. The Commonwealth sought to prove that these papers were betting sheets. The team schedules and game scores in exhibits 4, 5 and 6 were used to establish that the names, numbers and codes in the papers referred to the games played and the win-loss records on a certain day.[fn1] Our review of the record shows that these publications were the primary evidence the Commonwealth presented to establish that the papers found at Papuchis' residence were, in fact, betting sheets. The error mandates reversal of the convictions because these publications, and Huston's testimony, were the principal part of the Commonwealth's case. Based on the record and the evidence at trial, we find that the error affected the verdict.

Anonymous tip leads police to evidence
The error in admitting the sports publications was not harmless

The error affected the verdict
WASHINGTON

STATE v. LARRY, 108 Wn. App. 894 (2001), 34 P.3d 241
Following up on tips from the Crime> <Stoppers program, police arrested Varnes three days after the robbery/kidnapping. After his arrest, Varnes immediately began making statements to the police, even before the Miranda[fn1] warnings were read:

[H]e started talking about the case, and stated he knew why I was there and that he was sorry that it happened and that he didn't mean for anybody to get shot; he didn't know that was going to happen; that he only intended on being part of a theft or a robbery to help get some money from this subject and had no idea any shots were going to be fired.

Tip leads police to arrest
STATE v. LARRY & VARNES, 25073-0-II (Wn. App. 8-17-2001), ___ P.3d ___; STATE OF WASHINGTON, Respondent v. CLINTON LAMONT LARRY, Appellant; STATE OF WASHINGTON, Respondent v. MCQUEEN DEE VARNES, Appellant, No. 24965-1-II, Consolidated with No. 25073-0-II.

The police arrested Larry two days after the shooting; he asked to speak with an attorney before speaking with police. While in custody, Larry filed a stolen vehicle report for the Cadillac, telling police that the Cadillac had been stolen the week before the robbery and kidnapping. Police eventually located the Cadillac several months later, stored at a home of Larry's friend in northeast Tacoma. Following up on tips from the Crime> <Stoppers program, police arrested Varnes three days after the robbery/kidnapping. After his arrest, Varnes immediately began making statements to the police, even before the Miranda warnings were read:

[H]e started talking about the case, and stated he knew why I was there and that he was sorry that it happened and that he didn't mean for anybody to get shot; he didn't know that that was going to happen; that he only intended on being part of a theft or a robbery to help get some money from this subject and had no idea any shots were going to be fired.

See previous cite
STATE v. SWENSON, 104 Wn. App. 744 (2000), 9 P.3d 933
On June 18, 1996, Allan Loucks met with police and again advised them that Swenson's phone records were very important to solving the case.  In addition, he provided police with information connecting Swenson to another theft of recording equipment.  On July 3, 1996, the police received a `Crime> <Stoppers Tip' advising police that Swenson called David Loucks' recording studio from Swenson's home telephone on February 24, 1995, that Swenson called the studio several times around David Loucks' death, and that Swenson was involved in two other thefts of recording equipment in the Seattle area.  The tipster also provided Swenson's home telephone number.

Tip leads police to arrest
PERSONAL RESTRAINT OF BENN, 134 Wn.2d 868 (1998), 952 P.2d 116
The State did not provide the defense with a copy of Detective Reinicke's report describing the examination of the trailer after the fire or of the fire marshal's own report. The defense was given a copy of Detective Rouseff's report more than a year before trial, however. Detective Rouseff's report says the fire marshal's office concluded that "this was most likely an accidental fire," but that Crime> <Stoppers> had received an anonymous tip claiming that the fire was set to look like an accident. Shortly before Christmas 1988, the defendant moved for discovery of the identity of the <Crime> <Stoppers informant referred to in this report. The prosecutor revealed that person's name on December 19, 1988 — again, more than a year before trial.

"A Brady violation does not arise if the defendant, using reasonable diligence, could have obtained the information" at issue. Williams v. Scott, 35 F.3d 159, 163 (5th Cir. 1994). The defendant in Williams argued that the government violated Brady by failing to provide the full text of a witness's statement. The Circuit Court found no violation because the defense had been given a summary of that statement and counsel could have obtained the full text through due diligence. Williams, 35 F.3d at 163. There are many cases from other circuits to the same effect. See United States v. Hamilton, 107 F.3d 499 (7th Cir.), cert. denied, 117 S. Ct. 2529 (1997); Hoke v. Netherland, 92 F.3d 1350 (4th Cir. 1996); Mills v. Singletary, 63 F.3d 999 (11th Cir. 1995); United States v. Willis, 997 F.2d 407 (8th Cir. 1993); United States v. Perdomo, 929 F.2d 967 (3d Cir. 1991); see also California v. Trombetta, 467 U.S. 479, 104 S. Ct. 2528, 81 L. Ed. 2d 413 (1984) (destruction of evidence violates due process only if its exculpatory value was apparent and the defendant is unable to obtain comparable evidence by reasonably available means). Under the reasoning in these cases, the defendant cannot show a Brady violation because the defense was given a summary of the fire marshal's conclusion that the fire was accidental. Defense counsel was aware of that conclusion and commented during trial that the State had no physical evidence of arson. The defendant also mentioned in his allocution that the sheriff's department and the insurance company had both investigated the fire and concluded "[t]here was no arson." Report of Proceedings at 2287. The investigators and their reports were available through the exercise of due diligence.

Crime> <Stoppers> had received an anonymous tip regarding fire
Reports were available through the exercise of due diligence.

STATE v. STOCKMYER, 83 Wn. App. 77 (1996), 920 P.2d 1201
Several cases from other jurisdictions have addressed this issue. People v. Wendel, 123 A.D.2d 410, 411 (N.Y. App. Div. 198 6), held that admission of a videotape demonstration of an actor climbing through a burglary victim's window was improper, but not reversible error in light of other overwhelming evidence. In Branch v. State, 774 S.W.2d 781 (Tex. App. 1989), a murder defendant sought to admit a videotaped re-enactment of the offense prepared by a television station Crime> <Stoppers program. The appeals court upheld the refusal to admit the videotape, saying: "The end result was a hearsay upon hearsay product which could not be fairly used to impeach any of the original participants." Branch, 774 S.W.2d at 787. In Lopez v. State, 651 S.W.2d 413, 414-15 (Tex. App. 1983), the court said "the concept of recreating human events with the use of actors is a course of conduct that is fraught with danger . . . The danger of jurors branded with television images of actors, not testimony, is too great to ascertain."

Here, the trial court raised justifiable concerns over the videotaped re-enactment's factual inaccuracies and potential prejudicial effect. Whether the similarity of demonstrative evidence is sufficient to justify admission is within the sound discretion of the trial court. Kramer v. J.I. Case Mfg. Co., 62 Wn. App. 544, 555, 815 P.2d 798 (1991).

The trial court did not abuse its discretion by denying admission of the videotape into evidence.

Admission of a re-enactment video was not error
WEST VIRGINIA

STATE v. WILLIAMS, 190 W. Va. 538 (1993), 438 S.E.2d 881
In this case, the appellant admitted that he wanted to talk to law enforcement authorities. The appellant asserts, however, that he wanted to talk with the sheriff regarding information he had on another crime that he read about in the "crime> <solver" section of the local newspaper. Deputy Shackelford testified that he was told by Deputy LeMaster that the appellant wanted to talk with them, and the two deputies subsequently went to see the appellant at the regional jail. As further attested to by Deputy Shackelford, the appellant then advised them that he wanted to make a statement because a co-defendant had made a statement and he wanted to be truthful as well. Deputy Shackelford further testified that the appellant was made aware of and he fully understood his rights, including his right to have an attorney present; and yet, after indicating he understood his rights, he signed a form waiving those rights prior to making the January 9, 1991, statement.

After a thorough review of the record and the applicable law, we are of the opinion that the trial court did not abuse its discretion in admitting the January 9, 1991, statement of the appellant in that the statement was freely and voluntarily made upon a knowing execution of a waiver of his Fifth and Sixth Amendment privileges.
Trial court did not abuse its discretion in admitting the statement of the appellant
WISCONSIN

STATE v. OLSON, 2001 WI App 284, 00-3383-CR, (Ct.App. 2001)

2. The facts are from the suppression hearing and are undisputed. On August 16, 1999, police officers from the Waukesha County Sheriff's Department were dispatched to the Sorgenfrei residence in the Town of Genesee to respond to a report of a burglary. While investigating the scene of the burglary, the officers received a radio call with information from We Tip, a crime> <stoppers-type hotline. The anonymous caller stated that his girlfriend had been involved in some burglaries with two other girls, namely, Olson and Jaclyn Falk. The officers then proceeded to Olson's residence, but she was not there. Her mother informed them that Olson was out with Falk and she paged Olson. Olson called her mother, but when her mother told her that some sheriff's officers wanted to talk to her, she hung up. She made several more calls to her mother asking if the officers were still there and informed her mother that she was not coming home with Falk. After one and one-half hours of waiting, the officers finally left the Olson residence.

15. These circumstances parallel those in Hensley where the police had been unable to locate the suspect. Hensley, 469 U.S. at 229. Here, although the police had a good idea of where Olson was, her stonewalling made any attempt at voluntary conversation impossible. A traffic stop became a reasonable solution to further the investigation. We do not say that reasonable suspicion of a past crime always justifies a traffic stop. A seizure, especially in the traffic stop context, is a serious intrusion on an individual's liberty and must be objectively reasonable by Fourth Amendment standards. Courts must balance the intrusion on the individual against the governmental interests of the State. Here, the reasonable suspicion that Olson was involved in the burglary, the strong governmental interest in solving crimes, and the purposeful avoidance of the police by Olson make Bach's traffic stop a reasonable one under the facts and circumstances of this case. Accordingly, Olson's evidentiary challenge must fail, and any statements made by her during the traffic stop are admissible. We therefore uphold Olson's judgment of conviction.

Statements made by her during the traffic stop are admissible

STATE v. KNUTSON, Unpublished Decision (Ct.App. 2001); State of Wisconsin, Plaintiff-Appellant, v. Bruce Knutson, Defendant-Respondent, COURT OF APPEALS OF WISCONSIN, No. 00-2838-CR.

2. The Lincoln County Sheriff's Department received an anonymous call on the Crime> <Stopper>'s Hotline on January 4, 2000. The caller provided information that Knutson and Arthur Weber had just left the Merrill area to go to Milwaukee to purchase cocaine. The caller detailed how much money they had with them, the amount of drugs they wished to buy, a description of the van they were driving, and where and when they would return to Merrill.

¶ 12. We acknowledge that under Outlaw, the showing Knutson must make is minimal, but it is necessary to justify the trial court's further inquiry. State v. Hargrove, 159 Wis.2d 69, 75, 469 N.W.2d 181 (Ct.App. 1990). Knutson must explain, to some extent at least, what evidence the informant would be able to give and how it is relevant. It is not sufficient for Knutson merely to speculate that because the <Crime> <Stoppers> call was detailed, the informant might possibly know something that would perhaps be useful to the defense.

[fn1] Although the identities of callers to the <Crime> <Stopper's Hotline are generally unknown to law enforcement, in the course of its investigation of this case, the Merrill Police Department inadvertently learned the identity of the anonymous caller. Knutson became aware that the department knew the informant's identity.
The State appeals an order dismissing the criminal charges against Bruce Knutson. The State argues that the trial court erred as a matter of law when it ordered the State to produce a confidential informant at an in camera hearing without the defense making the necessary threshold showing. We agree that Knutson failed to make a threshold showing that testimony from the informant was necessary to his defense. The trial court erred when it ordered an in camera hearing and when it dismissed the complaint. Accordingly, we reverse the order and remand for further proceedings consistent with this opinion. 

Trial court erred when it ordered an in camera hearing
STATE v. LEITNER, 2001 WI App 172, 247 Wis.2d 195, 633 N.W.2d 207
6. The presentence report was issued on November 8. It contained a highly negative assessment of Leitner and recommended prison time. The report criticized Leitner for his lack of compassion for the victim and lack of remorse. The report also summarized some of the evidence against Leitner. It stated that witnesses at the scene believed the offending car was a Grand Am with the license plate THC-415. After getting a tip from a Crimestoppers caller, Leitner's vehicle, a Pontiac Grand Am, with license plate TSV-271, was located and seized. The report related that other witnesses who knew Leitner told police that Leitner threw his old license plates into the river. The previous plate for Leitner's car was THC-413.

Anthony Leitner pled no contest to reckless driving causing great bodily harm. On appeal, he claims the trial court erroneously denied his presentence request to withdraw his plea. He also claims the trial court violated the expungement statute, Wis. Stat. § 973.015,[fn1] by considering expunged convictions and the behavior underlying the expunged convictions when passing sentence. We reject all of Leitner's arguments and affirm the judgment.

No error in denying appellant’s request to withdraw presentence request

STATE v. WARD, 2000 WI 3, 231 Wis.2d 723, 604 N.W.2d 517
5 First, the affidavit stated that on November 27, 1996, Beloit police received a tip from a Crime> <Stopper> that a second individual, Darrell Vance, "sells pounds of marijuana." The <Crime> <Stopper> told police that Vance would order marijuana and within a day or two distribute one to two pounds to each of his dealers. On November 29, Beloit police executed a search warrant at the Vance home and recovered 3,311 grams of marijuana, over $11,000 in cash, .3 grams of crack cocaine and other items including tetrahydrocannabinol (THC) roaches and several scales.

113 The Ward affidavit reveals that in Derrell Vance's case, a <Crime> <Stopper> claimed that Vance sold pounds of marijuana and that he or she "had seen marijuana in the house of Derrell Vance." Why is the same affidavit unable to assert point blank that Derrell Vance said he had seen marijuana in the house of Lance on Royce? The problem with the affidavit is not the reliability of what Vance said; the problem is the chasm left by what Vance did not say or what Vance told police that was omitted from the affidavit. Judges are not entitled to use their imaginations to fill in these gaps.

1). On 11-27-96, your Affiant received a call from a <Crime> <Stopper> who stated that Derrell Vance sells pounds of marijuana. The <Crime> <Stopper> had seen marijuana in the house of Derrell Vance. On 11-29-96 a search warrant was executed and the following items were recovered:

3,311 grams of marijuana

$11,171.00 U.S.C.

.3 grams of crack cocaine

Lettermate digital scale

Postal scale

Rolling papers

Pipe

THC roaches

Indicia of occupancy for Derrell and Candy Vance

The <Crime> <Stopper stated that Derrell Vance would order his marijuana and have it distributed in a day or two. Derrell Vance would re-order immediately or within a two week span. Derrell Vance would distribute one to two pounds to each of his dealers.

On 11-30-96 a family member of Derrell Vance contacted your Affiant. This family member was told by Derrell Vance that "Lance" was his supplier of marijuana. Derrell Vance needed someone to make contact with "Lance" in order to get him out of jail.

On 12-2-96, Derrell Vance contacted SLANT. Inspector Kreitzmann of SLANT, told your Affiant that Derrell Vance wanted to make a deal to get out of jail. Derrell Vance told SLANT that his supplier was "Lance" who lives on Royce. These admissions to SLANT by Derrell Vance were prior to Derrell Vance's court initial appearance.

The City of Beloit tax rolls shows 1663 Royce as property owned (sic) Lance R. Ward.

63 In summary, we conclude that the warrant was issued with probable cause to search Ward's residence. In addition, the officers' failure to comply with the rule of announcement violated the Fourth Amendment and art. I, § 11 of the Wisconsin Constitution. However, because the officers relied, in objective good faith, upon the pronouncements of this court we hold that exclusion of the evidence would serve no remedial objective and, therefore, the evidence seized at the Ward residence should be admitted. Finally, we hold that as a matter of state constitutional law the evidence is properly admissible.[fn8] 
Warrant was issued with probable cause to search

Officers' failure to comply with the rule of announcement violated
the Fourth Amendment and art. I, § 11 of the Wisconsin Constitution

Because the officers relied, in objective good faith, upon the pronouncements of this court we hold that exclusion of the evidence would serve no remedial objective and, therefore, the evidence seized at the residence should be admitted

As a matter of state constitutional law the evidence is properly admissible

STATE v. MATAYA, Unpublished Decision (Ct.App. 1999); STATE OF WISCONSIN, PLAINTIFF-RESPONDENT, v. RANDALL K. MATAYA, DEFENDANT-APPELLANT, COURT OF APPEALS OF WISCONSIN, No. 98-0557-CR.

Mataya claims that "newly discovered" evidence justifies a new trial. He looks to the posttrial discovery of Hertel's nonprosecution agreement and testimony from Michael Porteous that when he was in jail with Hertel, Hertel stated that he had lied in reporting to police what he knew about Pamela's murder.[fn5] 
[fn5] In the trial court, Mataya argued that newly discovered information that Mataya's stepson was promised a $5000 "Crime> <Stoppers" reward for his trial testimony also supported a new trial. Mataya has not briefed that issue. It is deemed abandoned and rightly so because it lacks merit. "Evidence which merely impeaches the credibility of a witness does not warrant a new trial on this ground alone." Greer v. State, 40 Wis.2d 72, 78, 161 N.W.2d 255, 258 (1968).

Evidence which merely impeaches the credibility of a witness
does not warrant a new trial on this ground alone
STATE v. WARD, 222 Wis.2d 311 (Ct.App. 1998), 588 N.W.2d 645
See above case

STATE v. BIZZLE, 222 Wis.2d 100 (Ct.App. 1998), 585 N.W.2d 899
A word is not ambiguous merely because it is general enough to encompass more than one set of circumstances. See Wilke v. First Fed. Sav. & Loan Ass'n, 108 Wis.2d 650, 654, 323 N.W.2d 179, 181 (Ct. App. 1982). However, in this case, "crime prevention organization" encompasses multiple sets of circumstances and leaves the reasonable person confused. Without a definition in the statute, a reasonable person could include organizations that are clearly dedicated to preventing crimes, such as "Crime> <Stoppers>" or neighborhood watch groups. The same reasonable person could include groups that provide social services, such as literacy training organizations. Groups that target children and provide after-school activities, such as Boys and Girls Clubs, Boy and Girl Scouts, or YMCA and YWCA, could easily be included within "crime prevention organizations." Likewise, a reasonable person could include law enforcement agencies, from a local police department to the FBI, within the definition of a "crime prevention organization." Because the term "crime prevention organization" is so broad, it is left to the reader to determine what groups would qualify as a "crime prevention organization."  Thus, we conclude that the term is ambiguous.

The bill drafting file does not support the State's argument that a police department is to be considered a "crime prevention organization." Section 973.06(1)(f), STATS., was created by 1987 WISCONSIN ACT 347, § 1, which originated in 1987 Assembly Bill 577. The first draft of the bill created a section that specifically authorized courts to order a defendant to make a "charitable contribution" as a condition of probation. The drafting file contains two letters. The first letter is from the La Crosse county district attorney who expressed concerns over the validity of requiring charitable contributions. As an alternative, he suggested that the bill allow "as costs reimbursement either to <Crime> <Stoppers> specifically or, more generally, for reasonable rewards paid by the State or any third party for information resulting in the arrest and conviction of the defendant for any offense being considered at the time of sentencing."

[fn3] Also included in the bill drafting file is an April 9, 1985 opinion from the Texas attorney general concluding that a sentencing court could order a defendant to reimburse a private <Crime> <Stoppers program for reasonable costs incurred in the defendant's case.

In this case, we reach the conclusion that the City of Racine Police Department Street Crimes Unit is not a crime prevention organization as contemplated by § 973.06(1)(f), STATS. Therefore, the sentencing court erred when it ordered Crystal L. Bizzle to make a contribution of $3091 to the Street Crimes Unit and we reverse that part of the judgment of conviction and remand to the sentencing court with directions. We affirm that portion of the judgment imposing an eight-year prison term because the court acted reasonably and had a basis in the record for the sentence imposed. 

City of Racine Police Department Street Crimes Unit is not a crime prevention organization as contemplated by § 973.06(1)(f), STATS.
Sentencing court erred when it ordered Crystal L. Bizzle
to make a contribution of $3091 to the Street Crimes Unit

STATE v. DUMAS, Unpublished Decision (Ct.App. 1998); STATE OF WISCONSIN, PLAINTIFF-RESPONDENT, v. ROBERT L. DUMAS, DEFENDANT-APPELLANT, COURT OF APPEALS OF WISCONSIN, Case No.: 97-3424-CR.

According to the testimony adduced at the suppression hearing, Beloit police detectives Mark Smith and Oliver Kreitzman were on routine patrol on July 17, 1995, when they received an anonymous call from a citizen informant through the Crime> <Stopper program.[fn2] The caller informed the officers that Dumas was selling crack cocaine from his maroon-colored car in the 1100 block of Randall. The officers, one of whom knew Dumas and had suspected him of selling drugs from his home in the past, drove to the area, but did not see him. Over the course of the evening, the informant called another five or six times to report personal observations of drug deals by Dumas, but the officers were unable to respond quickly enough to find Dumas until shortly after 11:00 p.m., when they finally observed his maroon Cadillac driving away from the 1100 block of Randall.
Robert Dumas appeals a judgment convicting him of possession of cocaine with intent to deliver, contrary to § 161.41(1m)(cm), Stats., 1993-94, and possession of a firearm by a felon, contrary to § 941.29(2), Stats. He claims that the circuit court erred when it denied his motion to suppress[fn1] on the theory that his arrest and the search of his car were illegal. We conclude that the police had probable cause for the search and arrest. Therefore, we affirm. 

Police had probable cause for the search and arrest
STATE v. VALES, Unpublished Decision (Ct.App. 1997), STATE OF WISCONSIN, PLAINTIFF-RESPONDENT, v. RONALD M. VALES, DEFENDANT-APPELLANT,  COURT OF APPEALS OF WISCONSIN, Case No.: 95-3366-CR.

Vales and King were tried together. At trial, Henry denied telling the police that Vales and King had robbed the credit union. She claimed that she had told police that the men "robbed drug dealers." Henry claimed that the police had fabricated her statements linking the men to the credit union robbery. Henry testified that she learned the details of the robbery from newspaper articles, and not from Vales. However, she admitted that she received $1000 from the "Crimestoppers>" program.

In addition to Henry's trial testimony, the jury heard evidence of her statements to the police and of her contradictory testimony at the two preliminary hearings. Although the private investigator's report was not introduced, the jury heard evidence that Henry had read about the robbery in the newspaper, that she had been mad at Vales when she talked with police, and that she received money from <Crimestoppers. The substance of the report was before the jury. Vales's trial counsel challenged the credibility of Henry's initial statements to the police at every opportunity. His performance in that regard was not deficient.

Henry's credibility was clearly at issue, and it was the jury's responsibility to resolve the conflicts in the testimony and to determine which version of Henry's several stories, if any, was true. See State v. Poellinger, 153 Wis.2d 493, 506, 451 N.W.2d 752, 757 (1990). They did so, and sufficient evidence supports the verdict.

There was sufficient evidence supports the verdict

STATE v. BEARDSLEY, Unpublished Decision (Ct.App. 1996), STATE OF WISCONSIN, PLAINTIFF-RESPONDENT, v. JEFFREY J. BEARDSLEY, DEFENDANT-APPELLANT, COURT OF APPEALS OF WISCONSIN, Case No.: 96-0861-CR.

Whiters and Fields testified that when they were watching television at Whiters' home with Beardsley, a Crimestoppers segment came on regarding the robbery of the Green Bay Credit Union.  According to Whiters and Fields, Beardsley bragged that he had committed the highlighted crime.  In rebuttal testimony, a detective from the Green Bay Police Department identified a signed statement in which Beardsley admitted to committing the credit union robbery.  Beardsley does not deny committing the credit union robbery but, rather, denies discussing it with Fields and Whiters.  Beardsley argues that the evidence of this previous robbery was erroneously admitted.

Jeffrey J. Beardsley appeals his conviction as a party to the crime of armed robbery. Beardsley attacks the judgment on four different theories: (1) the trial court erred by admitting other acts evidence of a previous armed robbery; (2) that certain evidence should have been suppressed because probable cause did not exist for Beardsley's arrest and the search of his vehicle; (3) the trial court abused its discretion by denying a request for an adjournment for Beardsley's fingerprint expert to prepare; and (4) that the interests of justice warrant a new trial. Because we conclude that the other acts evidence was admissible, probable cause existed for Beardsley's arrest, the request for an adjournment was properly denied, and that a new trial is not warranted in the interests of justice, the judgment is affirmed. 

Other acts evidence was admissible, probable cause existed for Beardsley's arrest
STATE v. HILL, Unpublished Decision (Ct.App. 1996); STATE OF WISCONSIN, Plaintiff-Respondent, v. CRAIG C. HILL, Defendant-Appellant, COURT OF APPEALS OF WISCONSIN, Case No.: 95-2308

The State suggests that because the informant was REACT Unit No. 109, the informant should be treated as a citizen witness rather than an anonymous informant. We would agree with the State's position if it had introduced evidence that the police routinely received anonymous tips from such organizations and had found them to be reliable. However, without such evidence, reliance on self-designated crime> <stoppers is not sufficient to satisfy the constitutional requirements of investigatory stops. Such evidence of previous reliance was not, however, necessary in this case because the information relayed to the Trooper was sufficient, combined with the Trooper's observation of Hill's movements, to justify an investigatory stop.

By the Court. — Judgment affirmed.

Information relayed to the Trooper was sufficient
STATE v. RICHARDSON, 156 Wis.2d 128 (1990), 456 N.W.2d 830
Officer Sutton was told the time at which the men had left Viroqua and when they would be expected to arrive in La Crosse.  He was also told that the men would stop at an unknown residence in La Crosse.  The caller suggested that the authorities wait to pick up the two men until after the stop in La Crosse because he thought they were going to pick up additional cocaine at that time.

The caller expressed concern over the defendant's involvement in drug trafficking and voluntarily expressed interest in going through the Crime> <Stopper Program.  The caller also told Officer Sutton that the defendant had previous problems with drug related offenses, but the officer did not have time to verify this information until after the defendant was searched and arrested.  Prior to speaking with the anonymous caller, Officer Sutton testified that he had no suspicions regarding the defendant and the sale of any illegal controlled substances.

The evidence was inadvertently discovered during a pat-down for weapons.[fn6]  Even though the officer knew the defendant was a suspected drug trafficker, there was no reason to believe the officer was aware of the location of the suspected drugs at the time the pat-down was initiated or knew that the drugs would be hidden on the defendant's person.  "Though a pat-down provides no justification to search for evidence of a crime, it does not mean that the police must ignore evidence of a crime which is inadvertently discovered."  Id. at 123.

Finally, the officer's knowledge provided the probable cause to believe the object was probably connected to criminal activity.  Thus, the subsequent search into the defendant's right front pants pocket was reasonable.  The illegal contents allowed further search into the defendant's other pockets, and we conclude that the illegal substances seized were properly admitted into evidence.

Though a pat-down provides no justification to search for evidence of a crime, it does not mean that the police must ignore evidence of a crime which is inadvertently discovered
The subsequent search into the defendant's right front pants pocket was reasonable
WYOMING

SOLIS v. STATE, 981 P.2d 28 (Wyo. 1999)

Deborah Campos, a heroin addict for more than thirteen years, suffered an overdose in August of 1996. Shortly after that, she began calling the Cheyenne Police Department's silent> <witness> program and reporting that Solis was a heroin dealer. Eventually, she identified herself to police, agreed to act as an informant for the police department, and to purchase heroin from Solis while wearing a recording device. Police had Campos buy heroin on August 28, 29, and 30, 1996. She was paid $220 by police for making these purchases. Before she made the purchases, police searched her person and her car and tape-recorded the telephone calls to Solis arranging the purchases. The purchases were tape recorded and either video recorded or photographed as police surveilled; however, police officers testified that they were unable to see Campos hand Solis the buy money and were unable to see exactly what Solis placed in Campos' hand. After each buy, Campos rejoined police and produced tiny packets containing heroin.

During presentation of the State's case-in-chief, Campos testified that Solis had been supplying her with heroin for several months in 1996. After her overdose, Campos turned in her supplier to police by calling the <silent> <witness program. The State contends that this course of conduct testimony was essential to explain to the jury why Campos was motivated to single out Solis and become an informant. Solis contends that the testimony was not relevant to any contested issue and its primary purpose was to show bad character, a purpose prohibited under W.R.E. 404(b).

Rule 404. Character evidence not admissible to prove conduct; exceptions; other Crimes.

(a) Character evidence generally. — Evidence of a person's character or a trait of his character is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion, except:

(1) Character of Accused. — Evidence of a pertinent trait of his character offered by an accused, or by the prosecution to rebut the same;

(2) Character of Victim. — Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;

(3) Character of Witness. — Evidence of the character of a witness, as provided in Rules 607, 608, and 609.

(b) Other crimes, wrongs, or acts. — Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show that he acted in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.

Testimony about Campos' and Solis' past relationship provided context and understanding to the jury about a course of conduct that needed to be explained. The. We trial court did not abuse its discretion in determining these were proper purposes under Rule 404(b)affirm the order of conviction.

Trial court did not abuse its discretion in allowing testimony
regarding past relationship under Rule 404(b)

SOUTHWORTH v. STATE, 913 P.2d 444 (Wyo. 1996)

Computer equipment was taken from a Cheyenne elementary school in a burglary which was discovered on January 2, 1994. This burglary was featured on the "Silent> <Witness>" television program during the week of January 10, 1994.

An informant told a detective for the Laramie County sheriff's department that he had observed Appellant hooking up some computer equipment which appeared to match the description of the equipment featured on the "<Silent> <Witness>" program. He reported that he had learned from his and Appellant's mutual friend that the person who had stolen the computer equipment asked Appellant to get rid of it and that, instead of doing so, Appellant decided to keep the equipment. The informant said that the mutual friend had also mentioned that the school district identification tags were still attached to the computer equipment.

4. That the crime was featured on <Silent> <Witness> during the week of January 10, 1994.

6. That on January 16, 1994, the informant's friend asked the informant how much trouble someone could get in for buying stolen property. The informant said to his friend, "The computer is stolen isn't it?" and the friend replied "yes[."] The friend indicated that the computer had been stolen and that the person who stole it wanted to get rid of it. The thief asked [Appellant] to get rid of the computer for him and [Appellant] decided to keep it. The informant's friend verified that the computer equipment had been stolen from an elementary school and that the crime had been featured on <Silent> <Witness>. The friend also verified that the computer equipment was stamped with school district identification and was upset that it had been stolen from an elementary school.

This information would lead a reasonably cautious and prudent magistrate to conclude that the computer equipment which had been stolen from the elementary school could probably be found at Appellant's mobile home. The informant's father worked for the Laramie County sheriff's department, which suggests that the informant had every reason to be truthful and accurate. The informant observed a suspicious possession of a valuable computer system. The informant's friend, whom Appellant had apparently confided in, told the informant that the computer equipment had been stolen from an elementary school and that the equipment had been the subject of a recent "<Silent> <Witness" program. Furthermore, law enforcement officers corroborated the informant's report by confirming that the persons whom informant said lived in the mobile home were the actual residents of the premises. The officers also confirmed that the informant's description of the equipment matched some of the items which were stolen from the elementary school. Further corroboration was provided when the informant was taken to the elementary school where he identified from the remaining equipment what he had seen in Appellant's mobile home.

We hold that, because the affidavit contained sufficient facts to establish that the officers had probable cause to search the described premises, the county court judge properly issued the search warrant. We also hold that, because Appellant was not in custody when the officers inquired about the marijuana they found in his bedroom, the district court properly denied Appellant's motion to suppress his statements as well as the marijuana, the scales, and the drug paraphernalia which were obtained from his mobile home.

Affidavit contained sufficient facts to establish probable cause to search

District court properly denied Appellant's motion to suppress his statements
as well as the marijuana, the scales, and the drug paraphernalia 
which were obtained from his mobile home
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